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THE RIGHT OF THE STATE, NOTWITH- 
STANDING THE INTERSTATE COM- 
MERCE ACT, TO PRESCRIBE INTRA- 
STATE FARES AND FREIGHT RATES. 





We made some comment in 72 Cent. L. 
J., page 334, on the recent decision by Cir- 
cuit Judge Sanborn, in the case of Shep- 
ard v. Northern Pac. Ry. Co., 184 Fed. 765. 

In that comment we contented ourselves 
with attempting to show, that for that de- 
cision to have been rendered required an 
ignoring of the proviso to section 1 of the 
interstate commerce act. The terms of this 
proviso seemed to us too plain for any room 
for construction. 


There appears to us, however, a broader 
reason for the position that the ruling of 
the learned judge is erroneous—one not de- 
pending on the existence of this proviso at 
all. 


This reason does not challenge any claim 
of power in the Congress, under the com- 
merce clause of the Constitution, to do 
what by the decision we criticised it is said 
has been done. Such claim is one that may 
be considered when the attempt to exercise 
that power is attempted, which by our 
view, has not yet happened, and that one 
federal judge thinks otherwise is merely a 
presumption more or less weighty that we 
are wrong. 


Judge Sanborn’s view of the interstate 


commerce act is that “it was to prevent 


every undue discrimination between parties 
and between localities.” The view we will 
attempt to show as more correct is, that the 
act sought to do no more than to place re- 
straints upon particular agencies or instru- 
mentalities in interstate commerce. Out- 
side of direct prohibition upon them it has 
and was intended to have no force. Let us 
illustrate by considering the act as strictly 
penal in its nature, and asking how any 





agency or instrumentality not engaged in 
interstate commerce could be proceeded 
against for a violation of any provision of 
the act or of any regulation based upon it? 

There is no evil denounced by the act 
but is an evil only because of its being de- 
nounced. An offense thereunder is strict- 
ly malum prohibitum. Therefore, for every 
carrier, not described as being subject to 
its penalties, the act has no legal existence 
and anything done by it is wholly outside 
of its purview. In other words, what such 
a carrier may do is as legal and proper as 
were transactions by an interstate carrier 
in interstate transactions before the act was 
passed, because it is aimed solely at inter- 
state carriers in interstate transactions. 

Let us concede that the Congress in con- 
fining the bearing of its legislation to a cer- 
tain class of carriers did this because it 
wished “to prevent every undue discrim- 
ination between parties and between local- 
ities,’ and that it considered its purpose 
would be accomplished by the interstate 
commerce act, still the question recurs, how 
may a carrier not within the description of 
those embraced in the act, be deemed to 
have done anything violative of its pro- 
visions, even though it interferes with the 
Congressional purpose? 

It is against all theory of the common 
law or of American law, that any one may 
be punished as a criminal by construction 
of law. He must be aimed at in the doing 
of what is prohibited so plainly that there 
can be no mistake. 


If there is power in Congress to say that 
there shall be no “undue discrimination 
between parties and between localities” as 
to transportation wholly within a state, be- 
cause the necessary effect of such discrim- 
ination is to interfere with interstate com- 
merce, still would it not have to denounce 
every carrier that is guilty of discrimina- 
tion, instead of merely condemning such 
acts as being practiced by interstate car- 
riers in interstate business? It might be 
that a carrier so engaged might complain, 
that the legislation is void for a merely ar- 
bitrary classification, but surely courts can- 
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not construe such a law, so as to save it 
despite its own classification. 

The more plainly the learned judge has 
made, or may make it appear that intra- 
state carriage under diverse control, inter- 
feres necessarily with interstate commerce, 
the more he accentuates the argument that 
this classification may be arbitrary. But 
that seems a reason solely against the valid- 
ity of the Congressional regulation and not 
for vitalizing it by judicial addendum. 

When we have arrived at the point that 
the Congress, as a means to “prevent undue 
discrimination between individuals and be- 
tween localities,” has done nothing more 
than lay a sort of embargo on agencies, en- 
gaged in transporting passengers and 
freight between states, all that can be in- 
quired about is what are they doing in such 
transportation ? 


If it proves that the means adopted for 4 


the end sought are inadequate and Con- 
gressional power is not exhausted, then ad- 
ditional means to this end should be pro- 
vided. 

This line of reasoning seems precisely on 
a par with that applicable to a state pre- 
scribing penalties and punishment against 
individuals for violation of a statute. The 
general welfare is the end aimed at, but no 
one is punished unless he comes under the 
letter, as well as the spirit, of the statute 
claimed to be violated. 
_ This brings us to the supposition that, if 
a carrier, acting purely in an intrastate mat- 
ter, is not described as one of the agencies 
of commerce prohibited from doing what 
the act denounces, then it remains subject 
to state control. Certainly it could charge 
as little or as much as it pleases, so far as 
the commerce act is concerned. In other 
words, it would be perfectly independent of 
the commerce act. It is hard to see how 
that independence would interefere any less 
with the purpose of the commerce act, than 
if the carrier were subject to state control. 
Congress did not legislate merely to with- 
draw from state control even the carriers it 
describes, but to substitute another control. 
Those not specially mentioned as_ taken 





under that control were left as they were 
before. 

The view we have thus urged eliminates 
consideration of those tax cases the learned 
judge has referred to. But even if this 
might not be so thought, those cases seem 
under any view to have little application to 
the question before Judge Sanborn. 

In the tax cases the only question in- 
volved was whether or not the state by the 
taxing statute under consideration was 
taxing property employed in _ interstate 
commerce, having by reason of situs no 
jurisdiction over said property for taxing 
purposes. 

We apprehend that not a syllable of 
statute law by Congress is needed to pre- 
vent such a tax, while, but for the com- 
merce act, it would scarcely be claimed that 
state regulation of intrastate transportation 
would not be valid. 

In conclusion to show how completely is 
the idea emphasized that the commerce act 
is nothing but a scheme for the government 
of carriers engaged in interstate commerce, 
they and only they are spoken of im terms 
in each section of the act. They and only 
they are forbidden to do specific things. 
They and only they become subject to suit 
by individuals for damage arising out of 
violation or disregard of the provisions of 
the act. They and only they become sub- 
ject to penalties under the act. Their and 
only their business is to be inquired into by 
the Interstate Commerce Commission. And 
they and only they can be required to re- 
port to this Commission. In other words, 
the beginning and the end of the commerce 
act is to put the carriers described therein, 
under certain control. Over and beyond 
that is merely the hope of the Congress 
that this control will be all that commerce 
needs. 

If, however, it goes only to this length, 
it looks to Judge Sanborn to be a delusive 
hope, and his argument seems to us equiva- 
lent to saying that rather than let it prove 
thus, the Congressional purpose should be 
aided by construction to embrace that which 
the letter of the statute excludes. 
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NOTES OF IMPORTANT DECISIONS 





ATTORNEY AND CLIENT—FAILURE OF 
COUNSEL TO KEEP FAITH WITH THE 
COURT AS A CONDITION OF BEING AL- 
LOWED TO PROCEED ON A PROPOSED 
LINE.—The case of Goodhart v. State, 78 Atl. 
853, decided by a majority of the Supreme 
Court of Errors of Connecticut, stands out 
somewhat better, in general aspect, than that 
of Simmons v. State, 114 Pac. 752, decided by 
the Criminal Court of Appeals of Oklahoma. 
This observation should not be taken as re- 
flecting on the latter court, because it went to 
the extent it could as to the breach of counsel 
referred to. In sentiment it is like the Con- 
necticut court—both condemning the bad faith 
of the attorney before the court. The differ- 
ence lay in the energy which was displayed by 
the lower Connecticut court in punishing by a 
fine an offending attorney and the lower Okla- 
homa court not doing this. 


In the Connecticut case the attorney was 
proceeding along a certain line in cross-exam- 
ination of a witness and when stopped it was 
said by the court to the attorney: “If you will 
say to the court that you are trying to prove 
insanity I shall allow you to proceed; if not I 
shall exclude the question.” The attorney re- 
plied: “My purpose is to have your honor as- 
certain his mental condition.” This not satis- 
fying the court, the question was excluded. 
The attorney being persistent, asked another 
question of the same tenor as that excluded. 
The attorney then stated positively he was 
trying to show his client was mentally incap- 
able of committing crime. Thereupon the 
court allowed him to proceed in his own way. 
When the cross-examination ended the court 
said, “I allowed you to go into a certain line 
of evidence on your statement that you 
planned it for a certain purpose. You have 
not asked any question... that carried out 
your promise to me. I fine you $25 and costs 
for contempt of court.” 

It could well have been urged by the attor- 
ney that what had developed showed his pur- 
pose would miscarry. The upper court up- 
held the fine. 

In the Oklahoma court the trial of a case 
began, or at least the jury began to be selected 
after both sides had announced, ready. De- 
fendant’s attorney approached the judge and 
asked leave to withdraw his plea of not guilty 
and his announcement of ready, for the purpose 
of interposing a demurrer. The court granted 
his request and he then offered a motion and 
affidavit for a change of judge. This was over- 





ruled on the ground that “it should have been 
presented before the parties had announced 
ready for trial and the jury were called into 
the box.” It needs no conjecture to say what 
the Connecticut court, which fined the other 
attorney, would have done with one acting as 
the Oklahoma attorney did. 

The Oklahoma Court of Criminal Appeals 
said: “This court has time and again held that 
attorneys should treat each other and the 
court with fairness and good faith and should 
defend their cases upon the merits. When 
counsel do not do this, but attempt sharp prac- 
tice and resort to unfair methods, they must 
not expect to receive favorable consideration 
at the hands of this court. If our admonitions 
are not heeded,we may be compelled to re- 
sort to more drastic methods, for we are de- 
termined to put a stop to unfairness in the 
trial of criminal cases.” 

While the Oklahoma court is still ‘“thunder- 
ing in the index,” the lightning in Connecticut 
is striking, the upper court saying as to the 
bolt which we show had sped: “The due 
administration of justice requires that state- 
ments to the court by attorneys and its other 
officers should be such that the court may rely 
on their truthfulness with absolute confidence. 
The law demands this; and attorneys when 
they are admitted to the bar, are required to take 
an oath, not only that they will do no false- 
hood nor consent to any to be done in court, 
but that if they know of any to be done, they 
will inform the court thereof, to the end that it 
may be reformed.” 





PRACTICE—REMANDING CASE FOR PAR- 
TIAL NEW TRIAL.—We like to see a common 
sense view prevail in courts, even if only oc- 
casionally it crops out above the surface of 
barren technicality. It looks like a rose bloom- 
ing in the desert, whose sweetness should not 
be wasted ‘“‘on the desert air.” 

The Supreme Court of Kansas gives us such 
a rose in the case of Evans v. Mosely, 114 Pac. 
374, where it disposes of a case by saying: “The 
judgment is reversed and the cause remanded 
for a new trial as to the amount of damages 
only.” 

Why cannot every court, that is able to dec- 
orate the practice of law with a boutonniere 
like this, thus relieving rigid exactitude of its 
solemnity by a spray of color, cover it with a 
riot of iridescence? 

We have several times alluded to this sub- 
ject—lately in our. discussion of reform in pro- 
cedure in 72 Cent. L. J. 147, where we spoke of 
what was proposed by the Illinois Conference 
on this subject to limit new trials to what has 
been affected by error. 
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Seriously we cannot understand how any ap- 
pellate court laboring diligently and conscien- 
tiously to mete out justice to a party, can but 
be dissatisfied when it fails to attempt to con- 
fine error in a trial to that only which it has 
affected. To permit it to go beyond and over- 
turn a conclusion by a jury with which the 
error had no possible connection, looks like 
confiscation not only of a right claimed, but 
also a right adjudicated in one’s favor accord- 
ing to law. To allow this makes a legal sys- 
tem seem at war with itself, and its very min- 
isters, instruments of oppression. 








POPULAR v. DELEGATED GOVERN- 





MENT—A DEFENSE OF THE IN. 
ITIATIVE, REFERENDUM AND 
RECALL.* 


Recent discussions by some of the op- 
ponents of popular as opposed to delegated 
government, have enriched literature, fur- 
nished well-rounded periods and beautiful 
diction, resurrected the Athenians and Ro- 
mans and carried us back thousands of 
years, but have absolutely failed to prove 
that selfish interest rather than general wel- 
fare is the better motive power of govern- 
ment or that the individual legislator is 
wiser, more unselfish, better developed, or 
more competent to legislate or select public 
servants than is the composite citizen. 

In view of the present inclination to drift 
in the shadows of many centuries ago, I 
give a brief history of the evolution of 
popular government, and promise only to 
carry my readers back to a period less than 
five centuries and bring them rapidly 
through the chronology of its evolution to 
the present date. 

The art of printing was discovered in 
1456 and gave to the day of general in- 


*In 72 Cent. L. J. 169, we presented an ar- 
ticle by Mr. D. C. Lewis, of Oklahoma City, op- 
posing the constitutionality and expediency of 
the Initiative, Referendum and Recall. In re- 
ply to our request for an argument in support 
of these new and radical reforms, Senator 
Bourne, of Oregon, sent us a copy of the opinion 
of the Supreme Court of Oregon in the very re- 
cent case of Kieman vy. City of Portland, pub- 
lished in this jssue on page 362. This opinion, 
Senator Bourne considered fully covered the 
constitutional features. In this article he con- 
siders only political features and questions of 
expediency. 





tellectual development its dawn, Cromwell 
(1599-1658) taught kings true sovereignty 
—the sovereignty of the people. John 
Locke (1632-1704), the son of a captain in 
Cromwell’s army and a graduate of Ox- 
ford, among other things printed for the 
world his theory of popular sovereignty, 
which theory no doubt was cradled in the 
uprising of the English people under Crom- 
well. Hume (1711-1776) in England and 
Jean Jacques Rousseau (1712-1778) in 
Paris and Geneva, contemporaneously re- 
vamped, echoed, and re-echoed Locke’s 
theory of popular sovereignty, and Kant 
(1724-1804) in Germany gave it voice. 
Thomas Paine (1737-1809) in England and 
America and Thomas Jefferson (1743- 
1826) in America became the chanticleers 
of liberty and popular sovereignty on this 
continent. The chronology of popular sov- 
ereignty in modern times is thus traced 
through successive and contemporaneous 
writers from Locke to Jefferson, the teach- 
ings of each of whom for democracy it 
is impossible not to believe exerted an in- 
fluence upon the final formation of our Gov- 
ernment, while it is equally evident that the 
compatriots of Paine and Jefferson brought 
to bear their knowledge of the failure of 
ancient republics, and particularly that of 
Greece, as furnishing arguments against 
the universal franchise, the direct responsi- 
bility of and to an electorate, and in favor 
of some form of beneficent despotism. 


It is generally conceded, however, by 
present-day political writers that of these 
named in the chronology, Jean Jacques 
Rousseau, in his “Social Contract,” exer- 
cised the most profound influence of any 
of them upon the world’s history. The one 
central idea in his political philosophy was 
popular sovereignty. Around that gyrated 
the logical deduction that where there is no 
equality there can be no liberty, and where 
there is no liberty there can be no general 
prosperity. His attempt to construct upon 
these postulates a working plan for a dem- 
ocratic government on a large scale does 
not signify the unsoundness of the funda- 
mental truths that lie at the bottom of his 
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thesis. In his day, and, indeed, until re- 
cent times, any attempt to establish a dem- 
ocratic form of government on a large scale 
was not feasible because of the lack of ex- 
tensive and rapid intercommunication 
among the individual units of a numerous 
commonwealth occupying a large area and 
actuated by different and ofttimes conflict- 
ing interests. 

Born a free citizen of Geneva, Rousseau 
picked up, under adverse circumstances, a 
knowledge of the ancient political writers, 
Plato, Aristotle, Socrates, and others, and 
was also, no doubt, familiar with the writ- 
ings of Locke, whose theories of popular 
government, as modified by his own concep- 
tions, he purveyed to his generation in 
France and Switzerland. 

Social Condition in America in 1776.— 
The conditions in the American Colonies, 
by the unfoldment of human progress, in 
1776 were barely propitious enough to war- 
rant the fates in launching the first great 
Republic that gives promise of realizing the 
aspirations of true democracy. The field 
was fallow for revolution, having been 
plowed by the Puritans, the Quakers, and 
the Huguenots, but barely fertile enough 
for the planting of a republic, much less 
for that of democracy, which could be only 
a Utopian dream until made feasible by the 
development of a high order of general in- 
telligence and the creation of time and 
space annihilators for the individual units 
of society to effect rapid interchange of 
thought and action, These last-named con- 
ditions are now abundantly in evidence in 
this country and need but the awakening 
of general intelligence as the final auxiliary 
factor in the transmogrification of an irre- 
sponsible representative system into a sys- 
tem directly responsible to a complefely en- 
franchised, intelligent, sovereign electorate. 

The adverse and favorable conditions for 
the establishment of any sort of a popular 
government in the Colonies were about 
equally balanced at the close of the Amer- 
ican Revolution. The lack of sufficiently 
rapid intercommunication and close and 
frequent contact of the individual units of 
each colony with those of other colonies 


was perhaps the most serious of the ad- 
verse conditions. Diversity of religious sec- 
tarianism was another, national prejudices 
a third, conflict of trade and commercial 
interests still another, and many others. 
The favorable conditions were a common 
language, a common source of fundamental 
principles of law, a certain sense of brother- 
hood, born of a companionship in arms, 
and, after a three years’ trial of a loose 
confederacy, a final sense that in an effec- 
tive union alone there was national safety 
and that, metaphorically, they must still 
band together or hang separately in a world 
of piratical nations. 


So, under these conditions, the Constitu- 
tional Convention of 1787 met for the pur- 
pose of “forming a more perfect union” of 
States to be given authority in a central 
federal government with powers defined 
and limited by a written constitution. 


Opposing Views in Consiitutional Con- 
vention.—To this convention went adher- 


mately equal learning but whose tempera- 
ments were the antitheses of each other, 
whose observations were from exactly op- 
posite viewpoints, whose estimates of hu- 
man nature were at entire variance, whose 
views with regard to the construction of 
society and the relations of people to the 
Government were antagonistic. These men 
were Thomas Jefferson, of Virginia, and 
Alexander Hamilton, of New York, and 
the latter was himself a member of the con- 
vention. Jefferson was a disciple of Locke 
and Rousseau, and his adherents in the con- 
vention stood for the incorporation of the 
broadest possible democratic principles in 
the new Constitution, while Hamilton, es- 
sentially an aristocrat and monarchist, with- 
out faith, or any kind of confidence in the 
average intelligence, patriotism, or stability 
of mankind, stood for every possible device 
that went to exclude and remove from the 
people any direct contact with, or imme- 
diate or remote responsibility for the Gov- 
ernment. It was confederationist arrayed 
against nationalist. It was the Jeffersonian 
| idea to retain all the power possible in the 





ents of two great Amercans of approxi- | 
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sovereignty of the states and to leave the 
people in the respective states to their own 
devices in administering public affairs. 

It was the Hamiltonian idea to leave with 
the states as little power as possible, and 
with the people none at all. These two 
strenuous schools had each its following, 
the Jeffersonians chiefly among the masses 
who had fought the war and read Thomas 
Paine’s pamphlets, and the Hamiltonians 
largely among the conservative, property- 
owning, the commercial classes who had 
been Tories or who had straddled the fence 
during the progress of the Revolution. The 
less strenuous members of the convention 
gave us the compromise Constitution, in the 
final adoption of which the Hamiltonian 
idea predominated, and is best expressed in 
the declaration that the Constitution is an 
instrument of “admirable checks and _bal- 
ances,” which placed it in the hands of the 
judicial branch of the Government to exer- 
cise an absolute veto upon every act of the 
other two co-ordinate branches; and, while 
in the theory only a power of negation, is, 
in fact and may be in practice, one of far- 
reaching legislative initiation and crystal- 
lization. 

Constitutional Method of Electing Pres- 
idents Changed by Usage.—It was pro- 
vided in the Constitution—since amended 
by usage—that the Chief Executive should 
be elected by state electors appointed by 
the states in such manner as the legislatures 
thereof might determine, a provision cal- 
culated to remove presidents as far from 
the people as possible, again filtering power 
through as many intermediates as could be 
devised between the people and the Govern- 
ment, the source of and the expression of 
power. 

After dividing the legislative branch be- 
tween two houses of Congress and the Ex- 
ecutive, giving to the latter a qualified nega- 
tion over the exercise of legislative power 
by the Congress, it was the purpose to fur- 
ther restrict the powers of the people and 
get the Government still further removed 
from direct responsibility to them, by first 
limiting the tenure of the popularly elected 
or lower branch of Congress to two years, 








and to check any undue or radical action on 
its part by subjecting such action to the 
approval, amendment, or rejection of an 
upper House, a body of Serators whose re- 
spective tenures of office were fixed for six 
years and who were to be elected by state 
legislatures, so as to take their acts and this 
branch of Congress out of the range of 
direct responsibility to the electorate. By 
the Constitution the Senators are declared 
United States officers, representing, in the- 
ory, the whole Republic, though elected to 
office by particular, individual states, two 
to each state. As a political creation, there- 
fore, the United States Senate is unique in 
the whole history of government, The 
great powers that the Constitution confers 
upon the Senate, the method of its creation, 
the six-year tenure of the individual officer, 
and the never-dying character of the insti- 
tution as a body, are all strictly Hamiltonian 
in their natures, and were conferred with 
the premeditated design of reducing and 
minimizing to the last degree the influence, 
immediate or remote, of the electorate over 
the law-making power of the Government, 
and in so far as possible to nullify and ren- 
der as naught every vestige of popular sov- 
ereignty, 

In providing for the creation of this 
branch of the National Legislature and fix- 
ing its status was found by the convention 
to be one of the chief difficulties in agree- 
ing upon the charter of our Union, because 
it involved the autonomy and relative share 
of the states as such in the conduct of the 
federal government. 


This was of little concern to Hamilton, 
however, so long as the powers conferred 
on the. Senate were in inverse ratio to the 
Senate’s responsibility to the people. Roger 
Sherman, a delegate from Connecticut, who 
proposed the plan finally adopted, and who 
seems to have been chief spokesman for the 
Hamilton contingent, on May 31, 1787, ad- 
vocated the election of the lower House of 
Congress by the state legislatures, and is re- 
ported by Madison as opposing the election 
by the people, insisting that it ought to be 
by the state legislatures. “The people,” he 
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said, “immediately, shouid have as little to 
do as may be about the Government.” And 
this was the actuating motive of the Nation- 
alists when in the following July the con- 
vention finally, after long and serious de- 
bates, adopted the present Hamiltonian 
method of electing United States Senators. 

Constitution as Framed was Against 
Popular Sovereignty—When the Constitu- 
tion was finished by the convention and 
signed, every grant of power it contained, 
every bar it put up between the people and 
the Government, every check and balance 
it imposed on the electorate and on the 
States was Hamiltonian, and, so far as pos- 
sible, was constructive of an irresponsible 
machine. It was aggressive against state 
sovereignty, against popular sovereignty, 
and against the spirit of democracy among 
the electorate of the states. Jefferson and 
his school were, in truth, on the defensive, 
and the battle resulted in a victory for what 
exactly at that time was needed—and all 
that the conditions then warranted—a union 
of states under a contralized government. 
Conditions were not then ripe for Rous- 
seauism, in the application of popular sov- 
ereignty, on a national scale. But witness 
the 15 amendments to the Constitution and 
observe this curious fact: Every single one 
of them, in its last analysis, is a recognition 
of the sovereign rights and powers of the 
people as against both the sovereignty of 
the state, as such, and that of the federal 
government. They are the veople’s bill of 
rights. 

Conditions Have Changed.—In the last 
120 years conditions have greatly changed. 
Electricity and steam, the telegraph, tel- 
ephone, railroad, and steamboat have estab- 
lished media of instantaneous intercommu- 
nication of ideas and rapid co-operation of 
action of the individual units of society. 

Centralization of government, business, 
and the individual units of society is the 
inevitable result incident to the evolution of 
civilization. With this centralization comes 
increased power, and to insure the proper 
use of same it must be correlated with in- 
creased responsibility and; accountability, 
which should go together. 





Responsibility and Accountability Must 
go Together—To insure good service, re- 
sponsibility and accountability must go to- 
gether. Whatever an individual is respon- 
sible for he should to the same degree be 
accountable for, Under delegated govern- 
ment he is accountable to the political boss, 
who in most cases is but the agent of the 
largest campaign contributor, at best a 
shifting accountability, because of the rela- 
tive fluctuations of contributions and con- 
tributors. Under popular government like 
the Oregon system the accountability is al- 
ways to the composite citizen—individual 
unknown—always permanent, never chang- 
ing, the necessitated result being that the 
public servant must serve the composite citi- 
zen who represents general welfare or be 
recalled, where the recall exists, or fail to 
re-election where an efficient direct primary 
exists. 

The greater the centralization of power 
the wider should be the distribution of ac- 
countability. ‘Where the accountability is 
to the individual, the payment will be per- 
sonal, meaning necessarily special privilege 
or serving a selfish interest. Where the ac- 
countability in government is to the com- 
posite citizen—that is to say, the electorate, 
or, in corporate business, to all the stock- 
holders—the inevitable result is necessi- 
tated service for the general welfare of all, 
or the earliest possible elimination of the 
servant, whether public or corporate. 

Accountability Secured Through Direct 
Primary.—I repeat that the securing of 
proper accountability of government and 
corporate officials is one of our greatest na- 
tional problems, ‘The solution is simple. In 
government, direct accountability of all pub- 
lic servants to party and general electorates. 
This can only be secured by the people se- 
lecting all their public servants through di- 
rect primaries and minimizing the misuse 
of money through comprehensive corrupt 
practices acts, with the ultimate absolute 
elimination of all political machines, con- 
ventions, and caucuses. In business, rigid 
responsibility of the commercial force to 
the police force of society. In corporation 
management, primary responsibility to gov- 
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ernment, equal obedience to laws, and equal 
accountability to stockholders, giving the 
government and the stockholders the fullest 
publicity of its operations, including abso- 
lute honesty and simplicity of its accounts, 
thus protecting the rights of the people and 
insuring to all the stockholders proportion- 
al enjoyment in the fruits of successful 
management, resulting in far greater sta- 
bility for values and an infinitely greater 
market for its securities. 

“Oregon System” Best to Date—Oregon 
has evolved and demonstrated the best- 
known solution of the governmental prob- 
lem to date, It incorporates: 

The Australian ballot, which assures the 
honesty of elections. 

The registration law, which guards the 
integrity of the privilege of American citi- 
zenship—participation in government. 

The direct primary, which absolutely in- 
sures popular selection of all candidates and 
establishes the responsibility of the public 
servant to the electorate and not to any po- 
litical boss or special interest. 

The initiative and referendum, which is 
the keystone of the arch of popular govern- 
ment, for by means of this the people may 
accomplish such other reform as they de- 
sire. The initiative develops the electorate 
because it encourages study of principles 
and policies of government and affords the 
originator of new ideas in government an 
opportunity to secure popular judgment up- 
on his measures if 8 per cent of the voters 
of his state deem the same worthy of sub- 
mission to popular vote. The referendum 
prevents misuse of power temporarily cen- 
tralized in the legislature. 

Community Action Never Against Gen- 
eral Welfare —I unhesitatingly assert that 
under the initiative the people not only will 
not, but can not enact legislation against 
general welfare. Self-interest is the dom- 
inant force of humanity. Probably in a 
majority of cases self-interest descends in- 
to selfish interest. No two people ever have 
been or probably ever will be exactly alike, 
consequently sbecause of the difference of 
the personal equation of the individual 
units of society and the resultant difference 





in the self or selfish interest dominating 
each individual unit where they act collec- 
tively, as they do under the initiative, an 
immense number of different forces are lib- 
erated, each struggling for supremacy and 
thus engendering friction, so that before 
any community action can be established, 
this attrition must wear away the selfish in- 
terests, and general welfare, according to 
the majority view of the community, abso- 
lutely control the community action. 

The initiative and recall must stand or 
fall together. If right in my assertion that 
the people under the initiative can not legis- 
late against general welfare, neither will 
they by the same process of deduction ever 
recall a public servant who serves general 
welfare. If they are qualified to select their 
judges, they must be equally qualified to 
recall them, Judges, like all other public 
servants, are elected because of anticipated 
good service and would be recailed only for 
demonstrated bad service. 

The corrupt practices act is necessary as 
a complement to the initiative and referen- 
dum and the direct primary, for without 
the corrupt practices act these other feat- 
ures of popular government could be 
abused. The publicity pamphlet provided 
for by the corrupt practices act affords all 
candidates for nomination or election equal 
means of presenting before the voter their 
views upon public questions and protects 
the honest candidate against the misuse of 
money in political campaigns. Under the 
operation of this law popular verdicts will 
be based upon ideas, not money ; argument, 
not abuse; principles, not boss and machine 
dictation. 

Initiative and Referendum.—Oregon’s 
great lead in popular government was the 
adoption of the initiative and referendum 
amendment to the constitution, which 
amendment was adopted in June, 1902, by 
a vote of 62,024 to 5,668. It provides that 
legislative authority shall be vested in a leg- 
islative assembly, but that the people re- 
serve to themselves the power to propose 
laws and amendments to the constitution 
and to enact or reject the same at the polls 
independent of the legislative assembly, and 
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also reserve power to approve or reject at 
the polls any act of the legislature. An 
initiative petition must be signed by 8 per 
cent of the legal voters, as shown by the 
vote for supreme judge at the last preceding 
general election, and filed with the secretary 
of state not less than four months before 
the election. 

A referendum petition need be signed by 
only 5 per cent of the voters and filed with 
the secretary of state within ninety days 
after final adjournment of the legislature 
which passed the bill on which the referen- 
dum is demanded. The legislature may it- 
self refer to the people any act passed by it. 
The veto power of the governor does not 
extend to any measure referred to the peo- 
ple. 

State Publishes Publicity Pamphlets.— 
In addition to the publicity incident to the 
circulation of the petitions, the law pro- 
vides that the secretary of state shall, at 
the expense of the state, mail to every reg- 
istered voter in the state a printed pam- 
phlet containing a true copy of the title and 
text of each measure to be submitted to the 
people, and the proponents and opponents 
of the law have the right to insert in said 
pamphlet, at the actual cost to themselves 
of paper and printing only, such arguments 
as they see fit to make. These pamphlets 
must be mailed not later than fifty-five days 
before 2 general election and twenty days 
before a special election. 


The initiative develops the electorate, 
placing directly upon them the responsibil- 
ity for legislation enacted under its provi- 
sion; the referendum elevates the legisla- 
ture because of the possibility of its use in 
case of undesirable legislation. Brains, 
ideas, and argument, rather than money, 
intimidation, and logrolling govern the 
standards of legislation. 

Corporation attorneys must exercise their 
mental activities along constructive rather 
than destructive and avoidance lines. Pos- 
sibility of scandal is minimized, recipients 
of franchises freed from the imputation of 
secret purchase, and general community 
confidence is secured. 





Oregon’s Experience Satisfactory — 
Since that amendment was adopted, the 
people of Oregon have voted upon 23 meas- 
ures submitted to them under the initiative, 
5 submitted under the referendum, and 4 
referred to the people by the legislature. 
Nineteen measures were submitted at one 
election. That the people acted intelligently 
is evident from the fact that in no instance 
has there been general dissatisfaction with 
the result of the vote. The measures sub- 
mitted presented almost every phase of leg- 
islation, and some of them were bills of 
considerable length. 

Results attained under direct legislation 
in Oregon compare so favorably with the 
work of a legislative assembly that an ef- 
fort to repeal the initiative and referendum 
would be overwhelmingly defeated. No 
effort has ever been attempted. 

It has been asserted that the people will 
not study a large number of measures, but 
will vote in the affirmative, ‘regardless of 
the merits of measures submitted. Ex- 
perience in Oregon has disproved this, for 
the results show that the people have exer- 
cised discriminating judgment. They have 
enacted laws and have adopted constitu- 
tional amendments in which they believed 
and have defeated those of which they did 
not approve. 

Direct Legislation Not Expensive.-—An- 
ticipating the objection that direct legisla- 
tion is expensive to the state, I will say 
that the submission of a total of 32 meas- 
ures at three different elections in Oregon 
has cost the state $25,000, or an average 
of about $781 for each measure. At the 
election in 1908, there were 19 measures 
submitted, at a cost to the state of $12,362, 
or an average of about $651 each. Five of 
these 19 measures were submitted without 
argument. Upon the other 14 measures 
there were 19 arguments submitted, for 
which the authors paid the cost, amounting 
to $3,157. ° 

I have no hesitancy in saying that the 
people of Oregon feel satisfied that they 
have received full value for the $25,000 
they have spent for the submission of meas- 
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ures under the initiative and referendum. 
The only persons who raise the question of 
cost are those who would be opposed to 
direct legislation if it were free of cost. I 
think I could cite numerous instances of 
laws passed by the legislature which cost 
the people much more than $25,000 without 
any tangible return, and perhaps could cite 
a few measures which had been defeated 
by legislatures with resultant loss to the 
people of many times $25,000. The cost of 
legislation cannot always be measured in 
dollars. 

People Intelligent and Fair.—The people 
are not only intelligent, but fair and honest. 
When the initiative and referendum was 
under consideration it was freely predicted 
by enemies of popular government that the 
power would be abused and that capitalists 
would not invest their money in a state 
where property would be subject to attacks 
of popular passion and temporary whims. 
Experience has exploded this argument. 
There has been no hasty or ill-advised leg- 
islation. The people act calmly and delib- 
erately and with that spirit of fairness 
which always characterizes a body of men 
who earn their living and acquire their 
property by legitimate means. Corpora- 
tions have not been held up and _ black- 
mailed by the people, as they often have 
been by legislators. “Pinch bills” are un- 
known. The people of Oregon were never 
before more prosperous and contented than 
they are to-day, and never before did the 
state offer such an inviting field for invest- 
ment of capital. Not only are two trans- 
continental railroads building acrdéss_ the 
state, but several interurban electric lines 
are under construction, and rights of way 
for others are in demand. 

I have mentioned all of these facts for 
the purpose of showing that the people of 
my state, and, I believe, the people of every 
other state, can be trusted to act intelligent- 
lv and honestly upon any question of legis- 
lation submitted for their approval or dis- 
approval. 

The initiative and referendum is but one 
of the features of popular government in 
Oregon. It has been the means by which 





other reforms and progressive laws and 
constitutional amendments have been se- 
cured, for it has been found that the people 
cannot always get the laws they desire 
through the legislature, but can get them 
through resort to the initiative. 


The issue before the country is whether 
popular government, with general welfare 
its vitalizing force, shall save and develop 
this Nation, or delegated government, with 
selfishness the destroying force, shall bring 
the Nation to inevitable anarchy. 


For decades we have directed our efforts 
toward improving the shingles on the roof 
of our national superstructure without 
realizing that the foundation is absolutely 
rotten because its cementation is one of sel- 
fishness instead of general welfare, legisla- 
tion and public servants being directed by 
and accountable to the political boss and 
through him to his principal, the largest 
campaign contributor. 


Thus selfishness instead of general wel- 
fare becomes the motive power of govern- 
ment. Subservience rather than independ- 
ence is the doctrine taught by the political 
boss and temporary leaders. Party plat- 
forms are adroitly drawn for the purpose of 
catching votes rather than for the purpose 
of development and improvement of gov- 
ernment and the conditions of humanity. 

The country is to be congratulated upon 
the awakening it is now undergoing, and, 
from my viewpoint, the more general and 
greater the tumult now, the more honest 
and specific the discussion, the higher the 
plane of the new departure, and the longer 
the period of peace hereafter. 

The day of party and individual plat- 
forms made up of verbal souffle is passing 
and: the people will elect, whenever they 
have opportunity, individuals who stand for 
concrete improvements and remedies and 
will hold them rigidly responsible for spe- 
cific performance of their pledges. 

Public Servants Should be Accountable 
Directly to the People—The success and 
duration of representative government de- 
pend upon responsibility and accountability 
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—the responsibility of the people for their 
laws and selection of their public servants 
and the accountability of the public servant 
directly to the people. 

To insure good service, responsibility and 
accountability must go together. Whatever 
an individual is responsible for he should 
to the same degree be accountable for. Un- 
der delegated government he is accountable 
to the political boss, who in most cases is 
but the agent of the largest campaign con- 
tributor, at best a shifting accountability, 
because of the relative fluctuations of con- 
tributions and contributors. Under popular 
government like the Oregon system, the ac- 
countability is always to the composite citi- 
zen—individual unknown—always perma- 
nent, never changing, the necessitated re- 
sult being that the public servant must 
serve the composite citizen who represents 
general welfare or be recalled, where the 
recall exists, or fail of re-election where an 
efficient direct primary exists. 

The greater the centralization of power 
the wider should be the distribution of ac- 
countabilitv. Where accountability is to the 
individual, payment will be personal, mean- 
ing, necessarily, special privilege or serving 
a selfish interest. Where accountability in 
government is to the composite citizen—that 
is to say, the electorate or in corporate busi- 
ness to all the stockholders—the inevitable 
result is necessitated service for the general 
welfare of all, or the earliest possible elim- 
ination of the servant, whether public or 
corporate. 


What Constitutes Popular Government. 
—These conditions can be established and 
perpetuated only through popular govern- 
ment, meaning in its present evolution, the 
establishment in the several states of our 
Union, through the utilization of the state 
machinery, of the initiative and referendum. 
an efficient direct primary, the corrupt- 
practices act, and the recall, and providing 
nationally for the popular selection of candi- 
dates for president and vice-president and 
United States senators, thus making gen- 
eral welfare the basis of every law and the 
goal of every public servant. 





Popular government insures equal op- 
portunity, It furnishes the same tools to 
every individual. The progress, advance, 
or success of the individual depends en- 
tirely on his limitations and not on special 
privilege. Realization of these conditions 
must stimulate and' develop in humanity the 
innate desire for improvement. 

Under delegated government, still in 
vogue in most states and in practice na- 
tionally, the people have no voice in their 
legislation, thus preventing the development 
of the electorate, nor have they any voice 
in the selection of their public servants, 
thus debauching public service, because of 
the direct accountability of the public ser- 
vant to the delegates nominating him and 
through the delegates to the political boss 
and through the political boss to the real 
principal, the greatest campaign contribu- 
tor. 

This is a condition which must result 
almost necessarily in service by the public 
servant to the selfish interest governing the 
campaign contributor, who certainly is not 
actuated by patriotic motives, but dom- 
inated by expectation of receiving in return 
for his large contribution some special priv- 
ilege against the general welfare. 

In theory we have a government in 
which certain public officials represent the 
wishes and promote the welfare of their 
states and districts. In reality, we have a 
government in which many public officials 
secure their positions, always by’ consent 
and generally through the selection of a 
party boss, who maintains a political ma- 
chine with funds contributed by individuals 
or corporations having selfish interests to 
protect or promote. 

The widespread interest in the Oregon 
laws proves conclusively that the people of 
the entire country are awake to conditions 
that exist and are determined to improve 
their system of government, not by chang- 
ing the existing form of government, but 
by making their representatives solely ac- 
countable to the people and by guaranteeing 
to public servants that demonstration of 
good service: rather than subservience to a 
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political boss, temporary leader, or special 
interests assures election or retention. 
Citizens determined to substitute general 
welfare and equal opportunity for selfish 
interests and special privilege are fighting 
for the adoption of these reforms through- 
out the country. There may be delays, 
temporary failures, and disappointments, 
but the ultimate accomplishment is certain, 
and the onward sweep of the movement for 
the full measure of human liberty cannot 


long be stayed. 
JONATHAN Bourne, JR. 
Washington, D, C. 





CONSTITUTIONAL LAW—THE INITIATIVE, 
REFERENDUM AND RECALL. 








KIEMAN v. CITY OF PORTLAND. 





In the Supreme Court of the State of Oregon, 
April 6, 1911. 


The adoption by a state of the principles con- 
tained in the scheme known as the “initiative, ref- 
erendum and recall” is not prohibited by the pro- 
vision of the federal constitution guaranteeing 
to every state a republican form of government. 


King, J.: The principal point suggested by 
the petition for rehearing is the contention 
that the people of Oregon have no power, by 
constitutional provision or otherwise, to de- 
prive the legislature of the sovereign power to 
enact, amend, or repeal any charter or act of 
incorporation for any city or town, and any 
attempt so to do is void. The constitutional 
provisions amending Article XI, adopted in 
June, 1906, known as the charter amendments, 
are as follows: 


Section la. The referendum may be demand- 
ed by the people against one or more items, 
sections, or parts of any act of the legislative 
assembly in the same manner in which such 
power may be exercised against a complete act. 
The filing of a referendum petition against one 
or more items, sections, or parts of an act shall 
not delay the remainder of that act from be- 
coming operative. The initiative and referen- 
dum powers reserved to the people by this con- 
stitution are hereby further reserved to the 
legal voters of every municipality and district, 
as to all local, special, and municipal legisla- 
tion, of every character, in or for their respec- 
tive municipalities and districts. The manner 
of exercising said powers shall be prescribed by 
general laws, except that cities and towns may 
provide for the manner of exercising the initi- 
ative and referendum powers as to their mu- 
nicipal legislatign. Not more than ten per cent 
of the legal voters may be required to order the 
referendum, nor more than fifteen per cent to 





propose any measure, by the initiative, in any 
city or town. 

Sec. 2. Corporations may be formed under 
general laws, but shall not be created by the 
legislative assembly by special laws. The legis- 
lative assembly shall not enact, amend, or re- 
peal any charter or act of incorporation for 
any municipality, city, or town. The legal vot- 
ers of every city and town are hereby granted 
power to enact and amend their municipal char- 
ter, subject to the constitution and criminal 
laws of Oregon. 

Municipalities are hereby enabled to enact 
such local measures, to revise existing local 
laws, and to exercise their powers affecting 
them, and thus carry out their general scope 
and purpose, so long as they are not inconsis- 
tent with the constitution of the State or of 
the United States, and are in harmony with all 
the special laws and general laws of the State 
constitutionally enacted. (Straw v. Harris, 54 
Oreg. 424, 443). The so termed “general initi- 
ative and referendum scheme,” and whether it 
is in violation of this provision of the Federal 
Constitution, is fully considered and determin- 
ed adversely to petitioner’s contention in Kad- 
derly v. Portland, (44 Oreg. 118), and State v. 
Pacific States Tel. & Tel. Co., (53 Oreg. 163), 
and there held to be not in conflict or incon- 
sistent therewith. Other cases impliedly, if 
not expressly, sustaining this position are: Far- 
rell v. Port of Portland, (52 Oreg. 582); Straw 
v. Harris, (54 Oreg. 424); Haine v. City of 
Forest Grove, (54 Oreg. 443); State v. Lang- 
worthy, ((Oreg.) 104 Pac. 424). 

The question, however, as to whether the 
people may, by constitutional amendment, re- 
serve to themselves the right to enact any law 
to the exclusion of the legislature, and by 
such method delegate to municipalities powers 
not subject to abridgment, change, limitation, 
or recall by special acts of the legislative as- 
sembly, was not directly involved in any of 
the cases above cited. It would seem, however, 
that the views and conclusions reached in the 
decisions named necessarily dispose of this fea- 
ture, but since counsel for petitioner insists 
that such disposal has not been made, and 
presents his contention in good faith, we will, 
at the possible expense of repetition of views 
announced in the above cases, consider the 
points thus presented. 

To begin: Article IV, section 4, of the United 
States Constitution reads: 

The United States shall guarantee to every 
State in this Union a republican form of gov- 
ernment, and shall protect each of them against 
invasion; and on application of the legislature, 
or of the executive (when the legislature can 
not be convened), against aomestic violence. 

In Luther v. Borden (7 How. 1, 48), the court 
observes: 
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Moreover, the Constitution of the United 
States, as far as it has provided for an emer- 
gency of this kind and authorized the General 
Government to interfere in the domestic con- 
cerns of a State, has treated the subject as 
political in its nature, and piaced the power 
in the hands of that department. 


The fourth section of the fourth article of 
the Constitution of the United States provides 
that the United States shall guarantee to every 
State in the Union a republican form of gov- 
ernment, and shall protect each of them against 
invasion; and on the application of the legis- 
lature, or of the executive (when the legisla- 
ture can not be convened), against domestic 
violence. 


Under this article of the Constitution it rests 
with Congress to decide what govérnment is 
the established one in a State. For, as the 
United States guarantee to each State a repub- 
lican government, Congress must necessarily 
decide what government is established in the 
State before it can determine whether it is 
republican or not. And when the Senators and 
Representatives of a State are admitted into 
the councils of the Union, the authority of the 
government under which they are appointed, as 
well as its republican character, is recognized 
by the proper constitutional authority. And its 
decision is binding on every other department 
of the Government, and could not be question- 
ed in a judicial tribunal. 


See also Cooley Const. Lim. (6 ed.), pp. 42, 
45; Texas v. White, (7 Wall. (U. S.) 700, 780); 
Marshall v. Beckham, (178 U. S. 548); and 6 
Mich. Law Review, 304, where authorities sus- 
taining the above view are collated. 

We have an illustration of the principles an- 
nounceé in Luther v. Borden, in the admission 
of Oklahoma as a State. Before its statehood 
was recognized Oklahoma had adopted, as a 
part of its constitution, the initiative and ref- 
erendum law-making system, patterned after 
the Oregon plan; regardless of which its Sen- 
ators and Representatives were “admitted into 
the councils of the Union,” and “the authority 
of the Government under which they were ap- 
pointed, as well as its republican character, is 
recognized by the proper constitutional author- 
ity,” thus determining that State, with its com- 
paratively new legislative system, to be repub- 
lican in form. This recent historical preced- 
ent should, in itself, be adequate to set at rest 
the temporarily mooted question in hand. 


This court, however, has heretofore taken 
jurisdiction of cases of this character (Kadder- 
ly v. Portland, 44 Oreg. 118; State v. Cochrane 
(Oreg.) 105 Pac. 884), and, owing to the im- 
portance of the points presented, we will pro- 





ceed to a consideration thereof. To ascertain 
whether taking from the legislature and dele- 
gating to the municipalities, or to the locali- 
ties affected, local self-government, or a right 
to enact, maintain, and alter their charters as 
the legislature formerly did, and whether the 
taking from the legislature the right to make 
special laws upon the subject violates this pro- 
vision of the national Constitution, makes it 
important that we first ascertain what is meant 
by a republican form of government. It is an 
expression which ail assume to understand, yet, 
judging from the many unsuccessful attempts 
of eminent statesmen and writers to give it a 
clear meaning, it would seem the phrase is not 
susceptible to being given a precise definition. 
Especially is this true when sought to be ap- 
plied to the constitution of different States, 
concerning which Mr. James Madison, a mem- 
ber of the Constitutional Convention, said: 

* * * Tf we resort for a criterion to the 
different principles on which different forms of 
government are established, we may define a 
republic to be, or may at least bestow that 
name ‘on a government which derives all its 
powers directly or indirectly from the great 
body of the people and is administered by per- 
sons holding their offices during ple2sure for a 
limited period or during good behavior. It is 
essential to such government that it be derived 
from the great body of society and not from 
any inconsiderable portion or a favored class of 
it. * * * (The Federalist, Hamilton Ed., 
Paper 39, p. 301). : 

Another and more pointed definition appears 
in Chisholm v. Georgia (2 Dall. (U. S.) 419, 
457), by Mr. Justice Wilson, a member of the 
Constitutional Convention, who, but a short 
time after the adoption of the Federal Consti- 
tution, in adverting to what is meant by a re- 
publican form of government, remarked: “As 
a citizen, I know the government of that State 
(Georgia) to be republican, and my short defi- 
nition of such a government—one constructed 
on this principle, that the supreme power re- 
sides in the body of the people.” From which 
it follows that the converse must be true; that 
is to say, any government in which the supreme 
power resides with the people is republican in 
form. See also Mr. Justice Wilson’s remarks 
to the same effect, 1eported in Elliot’s Debates 
(vol. 5, 160). 

Measured in the light of the above it is dif- 
ficult to conceive of any system of lawmaking 
coming nearer to, the great body of the people 
of the entire State, or by those comprising the 
various municipalities, than that now in use 
here, and being so, we are at a loss to under- 
stand how the adoption and use of this system 
can be held a departure from a republican form 
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of government. It was to escape the oppression 
resulting from governments controlled by the 
select few, so often ruling under the assump- 
tion that “might makes right,” that gave birth 
to republics. Monarchical rulers refuse to rec- 
ognize their accountability to the people gov- 
erned by them. In a republic the converse is 
the rule; the tenure of office may be for a 
short or a long period, or even for life, yet 
those in office are at all times answerable, 
either directly or indirectly, to the people, and 
in proportion to their responsibility to those 
for whom they may be the public agents, and 
the nearer the power to enact laws and control 
public servants lies with the great body of the 
people, the more nearly dees a government 
take unto itself the form of a republic—not ino 
name alone, but in fact. From this it follows 
that each republic may differ in its political 
system, or in the political machinery by which 
it moves, but so long as the ultimate control 
of its officials and affairs of state remain in 
its citizens, it will, in the eye of all republics, 
be recognized as a government of that class. 
Of this we have many examples in Central and 
South America. 


It becomes, then, a matter of degree, and the 
fear manifested by the briefs filed in this 
case would seem to indicate, not that we are 
drifting from the secure moorings of a republic, 
but that our State, by the direct system of 
legislation complained of, is becoming too dem- 
ocratic, advancing too rapidly toward a repub- 
lic pure in form. This, it is true, counsel for 
petitioner does not concede, but under any in- 
terpretation of which the term is capable, or 
from any view thus far found expressed in the 
writings of the prominent statesmen who were 
members of the Constitutional Convention, or 
who figured in the early upbuilding of the Na- 
tion, it follows that the system here assailed 
brings us nearer to a state republican in form 
than before its adoption. Mr. Thomas Jefferson, 
in 1816, when discussing the term republic, de- 
fined and illustrated his view thereof as fol- 
lows: 

Indeed, it must be acknowledged that the 
term republic is of very vague application in 
every language. Witness the self-styled repub- 
lics of Holland, Switzerland, Genoa, Venice, Po- 
land. Were I to assign to this term a precise 
and definite idea, I would say, purely and sim- 
ply, it means a government by its citizens in 
mass, acting directly and not personally, ac- 
cording to rules established by the majority; 
and that every other government is more or 
less republican in proportion as it has in its 
composition more or less of this ingredient of 
the direct actiom of the citizens. (Writings of 
Thomas Jefferson, vol. 15, p. 19). 





It is well known that at the time of the 
adoption of the Federal Constitution there ex- 
isted in some of the Atlantic States a system 
of local government, known as New England 
towns, in which the people had the right to 
legislate upon various matters, the masses as- 
sembling at stated periods for that purpose, all 
of which was within the knowledge of those 
composing the Constitutional Convention. Af- 
ter observing that a true republic, under his 
definition, would necessarily be restrained to 
narrow limits, such as in a New England town- 
ship, and that the next step in use at that time 
was through the representative system, Mr. 
Jefferson pointed out that the further the of- 
ficials of State or Nation are separated from 
the masses, proportionately less does such 
state or Bovernment retain the elements of a 
republic, and on page 23 concludes: 

On this view of the import of the term re- 
public, instead of saying, as has been said, 
that it may mean anything or nothing, we may 
say with truth and meaning, that governments 
are more or less republican as they have more 
or less of the element of popular election and 
control in tueir composition; and believing, as 
I do, that the mass of the citizens is the safest 
depository of their own rights and especially 
that the evils flowing from the duperies of the 
peopie are less injurious than those from the 
egoism of their agents, I am a friend to that 
composition of government which has in it the 
most of this ingredient. 

The observations quoted are in full accord 
with the recorded views of all the writers and 
statesmen of that time, when the intention of 
the framers of our National Constitution was 
fully understood; in the light of which it seems 
inconceivable that a State, merely because it 
may evolve a system by which its citizens be- 
come a branch of its legislative department co- 
ordinate with their representatives in the legis- 
lature, loses cast as a Republic. The extent 
to which a legislature of any State may enact 
laws is, and always has been, one of degree, 
depending upon the limitations prescribed by 
its constitution; some constitutions having few 
and others many limitations. But in all States, 
whatever may be the restriction placed upon 
their representatives, the people, either by con- 
stitutiona: amendment or by convention called 
for that purpose, have had and have the power 
to directly legislate and to change all or any 
laws so far as deemed proper, limited only by 
clear inhibitions of the National Constitution. 
(Cooley, Const. Lim. (6 ed.), 44). 


An examination of our State constitution as 
first adopted discloses many restrictions upon 
the lawmaking department, among which is a 
provision to the eftect that no amendment 
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thereto should be submitted to the people for 
ratification until after it passed two successive 
sessions of the legislature. In course of time 
an amendment under this provision was legal- 
ly submitted and adopted by a majority vote 
of the people by which the people reserved the 
right to change the constitution or any part 
thereof without awaiting this legislative for- 
mality, the validity of which is not open to 
doubt. Is it not possible, indeed is it not prac- 
ticable, then, for the people further to restrict 
the power of their representatives to legislate 
upon matters of public interest, and in so do- 
ing are they not, and even under the old sys- 
tem were they not, directly legislating? This 
system of direct legislation has been in com- 
mon use throughout the various State govern- 
ments since their inception, but until the adop- 
tion of the initiative and referendum amend- 
ments no one was heard to assert that an 
amendment to the constitution of a State, mere- 
ly because of depriving the legislature of some 
lawmaking power or powers held by it at the 
adoption of the National Constitution, was void 
on the ground of being inconsistent with a 
republican form of government. 


The absurdity of such a contention, if made, 
would at once be obvious. But, viewed from 
any standpoint, such is the logical sequence of 
appellant’s contention to the effect that because 
the people have, by constitutional amendment, 
reserved the exclusive right to enact special 
laws concerning municipalities, and by consti- 
tutional amendment have delegated to munici- 
pal corporations the right to exercise such 
powers as before were only within the province 
of their representatives, through the legisla- 
ture, to delegate, violates the provision of the 
Federal Constitution guaranteeing to our 
State a republican form of government. In 
other words it is argued that the right of the 
city of Portland to legislate upon matters of 
municipal concern, to provide for the exercise 
of its right of eminent domain, to build bridges, 
etc., would be in harmony with the above pro- 
vision of the Federal Constitution, if delegated 
by the people through their representatives, but 
not so if done directly by them through the 
initiative. In brief, the effect of this argument 
is that the people may legally do indirectly, by 
the mere enactment of a law, what they can 
not do directly by constitutional amendment. 
The statement of this contention should be 
sufficient for its answer. 


We held in Straw v. Harris (54 Oreg. 424), 
that a State could not by amendment of its 
fundamental laws or otherwise, except in the 
manner provided in section 3, article IV. of 
the Federal Constitution, delegate to any mu- 
nicipality or subdivision of the State preroga- 





tives not subject to recall; that so to do would, 
in effect, be the creation of a State within a 
State, and that, so long as the legislature is not 
precluded by the Constitution from enacting 
general laws affecting them, it may by that 
method amend, modify, or even abolish mu- 
nicipal corporations, and that even should this 
power be removed from the legislature there 
must remain with the people a right to do so, 
if not by enacting a law to that effect then by 
the former system of direct legislation, consist- 
ing in the adoption of amendments to the con- 
stitution, known as the fundamental laws of 
the State, and that this right of State govern- 
ment to retain control of these agencies and 
departments of State can not be surrendered, 
but must always remain somewhere within the 
reach of that source of all power, the people. 
We held, and still hold to this view, not on the 
ground that to hold otherwise would be de- 
structive of a republican form of government, 
but because to do so would in effect permit a 
State within a State and accordingly violate 
section 3, Article IV, of the Federal Constitu- 
tion, the first paragraph of which reads: 

New States may be admitted by the Con- 
gress into this Union; but no new State shall 
be formed or erected within the jurisdiction of 
any other State; nor any State be formed by 
the junction of two or more States, or parts of 
States, without the consent of the legislatures 
of the States concerned, as well as of the Con- 
2ress. 

Suppose our lawmaking department should 
pass an ex post facto act, or a bill of attainder, 
such purported laws would be void, not be- 
cause of being subversive of a republican form 
of government, but by reason of some express 
inhibition against legislation of that character 
contained in another section of the Federal 
Constitution. If the National Constitution per- 
mitted or provided for the creation of a State 
within a State, could it be said that by reason 
thereof the State thus created would be unre- 
publican in form? Under section 3 of Article 
IV, above quoted, States may be divided and 
new ones created, the limitation being that no 
State shall be created within a State, but the 
creation of new States under that section has 
never been considered an unrepublican step. 
Should ou;x State attempt to surrender its pow- 
ers to an executive for life, with the provision 
that upon his death his authority should pass 
by entailed inheritance to his son or other 
relative, and at the same time, by constitution- 
al change or otherwise, further surrender any 
right to alter the system, except with the con- 
sent of such executive, it would lose its repub- 
lican form, and in effect become a local mon- 
archy within the Union, thereby furnishing an 
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example of a violation of section 4, Article IV, 
of the Federal Constitution. But, so long as 
the people retain the power within themselves 
to conduct and manage the affairs of state— 
either directly or indirectly—a republican form 
of government is maintained, and comes with- 
in the provision of the Federal Constitution 
guaranteeing the same, being circumscribed in 
its powers only by the provisions of such Con- 
stitution. 

The effect of petitioner’s contention is that 
any attempt on the part of the State to enact 
and enforce a law which may be in conflict 
with any provision of the National Constitution 
is not void because in conflict or inconsistent 
with the special provisier violated, but because 
it deprives the State of its republican form of 
government; and this seems to be the charac- 
ter of reasoning adopted by the majority in 
People v. Johnson (34 Colo. 143), to which we 
are cited as sustaining petitioner’s view. In 
that case the question was whether the con- 
solidation of the city and county of Denver, 
the boundaries of which were made cotermin- 
ous, abolished the city government, as distin- 
guished from county government, thereby giv- 
ing to such organization home rule to the ex- 
tent of permitting it to do as the constitutional 
amendment of 1902 provided might be done— 
enact all local laws and elect such officers at 
such times as deemed advisable, concerning 
which it was held by the majority that the 
city and county governments, although cover- 
ing the same territory, remained separate and 
distinct, requiring different officers to be select- 
ed for each, and in a different manner, as be- 
fore the change. 

The reason for the conclusion appears to be 
on account of other provisions in the constitu- 
tion of Colorado, the majority not recognizing 
the rule, invoked without exception in all other 
jurisdictions, including ours, that constitutions 
with amendments must be construed as a whole, 
and that when two constructions are possible, 
one of which takes away the meaning of a sec- 
tion, and another giving effect to all the pro- 
visions, the latter must prevail. (State v. Coch- 
ran, Oreg., 105 Pac.. 884; Farrell v. Port of 
Portland, 52 Oreg. 582). In an able and ex- 
haustive dissenting opinion in that case by Mr. 
Justice Steele, concurred in by Mr. Justice 
Gunter, it is made clear that a Federal question 
(such as here presented) was not involved; 
that the 1902 amendment of Colorado’s consti- 
tution was not inconsistent with section 4, Ar- 
ticle IV, of the Federal Constitution. After 
demonstrating that the conclusion announced 
by the majority “overlooks the fundamental 
rule in the construction of constitutions and 
statutes that a special provision controls the 





general one and that both may stand * * *” 
(34 Colo. 189), at the close of his opinion (p. 
193) it is observed: 

Wherever the question has been presented 
the courts have given effect to the wishes of 
the people and sustained the power to estab- 
lish the form of government here provided as 
not being in violation of the Federal Constitu- 
tion and not in excess of the powers of the 
people to so provide in their organic law. And 
it is to be regretted that this court felt in duty 
bound to undo the work of the charter conven- 
tion and to deny the people of this city and 
county the right to provide for a simple and 
economical plan of government as directed by 
the constitution. 

Our holding is that the State may, by consti- 
tutional provisions, directly delegate to mu- 
nicipalities any powers which it, through the 
legislature, could formerly have granted in- 
directly. All the prerogatives attempted to be 
exercised by Portland in the construction of 
the Broadway Bridge formerly could have been 
granted by the legislature, and the power to 
provide therefor, having been delegated to the 
city by amendment to our organic laws, is val- 
id, and the right to exercise such powers will 
continue untii such time as changed by general 
enactments of the lawmaking department of 
our State, provision for which may be made 
by the legislature by general laws, applying 
alike to all municipalities of that class, or by 
the people through the initiative, by the enact- 
ment of either general or special laws on the 
subject. (Cooley Const. Lim. (6 ed.) 41, 45; 
Hopkins v. Duluth, 81 Minn. 189; In re Pfahler, 
150 Cal. 71; Ex parte Wagner, 21 Okla. 33; 
State v. Field, 99 Mo. 352; Kansas v. Marsh, 
140 Mo. 458; Kadderly v. Portland, 44 Oreg. 


. 118; State v. Pacific States Tel. & Tel. Co., 53 


Oreg. 163; Straw v. Harris, 54 Oreg. 424; How- 
nestine v. City of McMinnville, (Oreg.), 109 
Pac. 81). 

Numerous other points are presented, upon 
which the views of this court are requested. 
Some of them, however, were disposed of in 
our former opinions herein, to which we still 
adhere, and those remaining, even though not 
specifically adverted to, are included in the 
above considerations. 

The petition for rehearing is denied. 


Note.—The Validity of General Legislation 
Enacted Under Initiative and Referendum Pro- 
visions —The case of Ex parte Farnsworth, 135 
S. W. 535, 72 Cent. L. J. 342, and the principal 
case are not in necessary conflict as to the ques- 
tions coram judice, Referendum was merely 
held by the former to be excluded by Texas 
Constitution. This case was reproduced in Cent. 
L. J., supra, as preliminary to this discussion, 
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because its general reasoning is to the effect that 
not even would referendum be valid if provided 
for by a state constitution; at least by any con- 
stitution in which by Bill of Rights there is a 
prohibition against any change in a people’s or- 
dained form of government. Thus the Texas 
court says: “Article 1, sec. 2, of the Bill of 
Rights, prohibits any change in our ordained 
form of government, even by the people them- 
selves, which would be destructive of a repub- 
lican form of government.” Then the court pro- 
ceeds to claim that referendum does change our 
form of government in that it trenches on the 
authority vested in one of its great departments, 
that is to say. it performs functions belonging to 
a representative body constituting the legislative 
department, to abolish that which is to change a 
form of government. “If,’ says the court, “the 
legislature may authorize referendum, then the 
result of such referendum would or could sus- 
pend legislative acts.” 

The principal case argues, as we understand it. 
that the legislative department is not superseded 
in any sense that militates against the form of 
government being what it was before, even 
though it may suspend or even abrogate one or 
more legislative acts, Or propose some acts in- 
dependently of that department. 

It must be conceded that merely limiting what 
might otherwise be rightful subjects of legisla- 
tion, or restricting legislative action to pre- 
scribed forms, as for example, confining the body 
of a legislative enactment to what is indicated in 
the title, or providing for the going into effect 
of acts dulv passed, leave the legislature in its 
complete integrity as a governmental department. 

But the referendum pertains to neither of 
these things. It occupies the same sphere the 
legislature does and pushes it from its stool at 
the legislative table. It nullifies, or may nullify, 
what the legislature does, though it has been con- 
stitutionally done. Referendum in its possible 
sweep can put the legislature on a lower plane 
even than a merely advisory assembly. 

We do not follow the Texas court in its claim 
that referendum “is a direct attack on the ju- 
dicial s~stem provided by the Constitution.” We 
are willing to assume it neither could nor would 
attempt to subvert the Constitution further than 
such may be involved in sharing the functions 
of the legislative department. The courts always 
have found themselves equal to emergencies, the 
imagination, rather than the legic. of the Texas 
court has foreshadowed as within the scope of 
the supposed evil of referendum. 

The Texas court says generally that referen- 
dum would be “destructive of a republican form 
of government.” The principal case says that 
legislation by referendum is more nearly in ac- 
cord with the test of what is a government re- 
publican in form than legislation by a representa- 
tive body. 

We find in XII International Cyclopaedia, 559, 
under the title “Republic,” a statement which we 
think no one will desire to contest: “Republic— 
a political community in which the sovereign 
power is lodged not in a hereditary chief, but 
either in certain privileged members of the com- 
munity, or in the whole community, according to 
the constitution of the governing body. A re- 
public, therefore, may vary from the most exclu- 
sive oligarchy to a‘pure democracy. * * * Modern 
republics have been founded on the represent- 





ative, not the direct system, which can hardly 
exist except in a community that is very small 
and concentrated as to space.” 

In VII Encyc. Britt., 1, under the title “De- 
mocracy,” it is said: “Democracy in political 
science is that form of government in which the 
people rules itself, either directly, as in the small 
city—states of Greece, or through representatives. 
According to Aristotle, democracy is the per- 
verted form of the third form of government 
* * * the rule of the majority of the free and 
equal citizens as opposed to monarchy and aris- 
tocracy, the rule respectively of an individual 
and of a minority consisting of the best citizens. 
Direct democracy is impossible except in small 
states. With the growth of empire and nation- 
states, this narow, parochial style of democracy 
becomes imposible. The population becomes too 
large and the distance too great for regular as- 
semblies of qualified citizens. * * * The first dif- 
ficulty has been met by various forms of repre- 
sentative government.” 

It seems to us that it must be conceded that 
the term republic is of more comprehensive im- 
port than democracy. A republic may be a 
democracy, but a democracy is necessarily a re- 
sublic. A republican government may have its 
sovereign power lodged in aristocrats or in the 
people. When lodged in the latter it is a democ- 
racy. Our government is framed on the latter 
idea and is strictly a democracy, and with us 
“a republican form of government” is necessarily 
a democratic form of government. 

The history of democracies, or republics in a 
restricted sense, shows, that it was not considered 
a departure from the principle of sovereign pow- 
er remaining lodged with the people, that the 
function of legislation was to be performed by 
agents constituting representative assemblies. At 
the beginning the people acted in assemblies and 
when it became impossible for them to so act, 
it appointed representatives similarly to act. 

There seems to be no claim that any people 
ever acted in providing laws for its government— 
prior, at least, to initiative and referendum leg- 
islation—unless it assembled its constituents, and 
they conferred with each other there and there 
acted. If an assemblage dispersed the right to 
give authoritative expression to a people’s will 
was suspended. Were this not so, what an as- 
semblage said would be as “the idle wind which 
no man respecteth.” 

So it has always been ‘with its representatives. 
They must meet together in lawful session and 
remain there in sufficient numbers to formulate 
and promulgate law. Out of session, they are 
part of the mass which authorized them to as- 
semble. 

It is true that constituents of the sovereign 
power have been allowed separately to choose 
the agents of that power, but the power always 
has been present in one place when it speaks and 
not pervasively throughout its domain. Its com- 
mands act pervasively but thev have been an- 
nounced ex cathedra., : 

The matter then comes down to this. Let it 
be conceded, as every one we think must con- 
cede, that the people of a republic, or, more 
strictly, a democracy, may enact its laws by as- 
semblage of its representatives, still is there vest- 
ed in each individual citizen the right to formu- 
late and express an authoritative opinion outside 
of assemblage? Is it the same thing to collect 
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their opinions from far and near and promulgate 
their result, as the command of the sovereign 
power they represent? 

Suppose, even, that an individual may be con- 
ceived to carry around with him—sleeping and 
waking—the inherent right to express himself 
authoritatively on the merits and continued ex- 
istence of a law of the people, yet is there not a 
radical departure from a system of government, 
which formerly required the exercise of that 
right to be in assemblage? 

Convention or assemblage presupposes consid- 
eration and discussion.. Individual expression 
negatives every presumption of this nature. 

Our government is founded on the principle 
that due process of law is necessary to affect a 
citizen as to each and every of his rights. When 
that clause became a constitutional guarantee it 
presupposed that no law could be enacted unless 
it was by the sense of a body lawfully assembled. 
The initiative and referendum dispenses with the 
necessity of assemblage. It says, in effect, that 
even though assemblage has been the rule of 
government, absolutely without exception, it was 
not of the essence of legislation, that there 
should be an assemblage. 

In the first place, the assertion may well be 
contested. At the beginning this was the only 
way of acting and to make it effective, all power 
outside of assemblage was non-existent. There- 
fore, at the beginning, the citizen was invested 
with no inherent’ right to speak for the people 
but he could do this only as a member of the 
people’s assembly. 

The initiative and referendum changes all of 
this. Laws do not have to be madg by a de- 
liberative body. That has never been known be- 
fore in any republic. It seems both a change of 
form and substance. It is certainly a change of 
form for where it exists along with the right of 
an assembly to enact law it is a hybrid, and if 
the assembly, namely the legislature, is abolished, 
a recognized department in the form of govern- 
ment no longer exists. Can due process of law 
be claimed as to an act under color of authority 
which is based on the extinguishment, even pro 
tanto, of the legislative department of a state? 

We said in 72 Cent. L. J., page 345, that we 
would give our view as to whether the recogni- 
tion by the Congress of initiative and referen- 
dum as being within the description of a repub- 
lican form of government was conclusive upon 
the question where a justiciable right was 
claimed. 

In the first place, we think that the inference 
from the case of Luther v. Borden, supra, relied 
on by the principal case, is the other way. In 
that case the state court held, that the alleged 
constitution of the Dorr government was never 
in force in Rhode Island and the federal Supreme 
Court said it would follow that ruling as a ques- 
tion settled de jure. The necessary inference 
from this, as we take it, is that the Congress 
would only have regarded the matter from the 
standpoint of a de facto government. 

One of our contributors, Mr. D. C. Lewis, in 
72 Cent. L. J. 169, in considering whether Ari- 
zona’s proposed constitution is republican in 
form, refers to Duncan v. McCall, 139 U. S. 
449, and that case concludes with a reference to 
a state being in full possession of its faculties 
and peacefully proceeding under fundamental 
law and it is for its courts to determine what 





“statutes have or not binding force.” Congress 
pronounces upon the question of a republican 
form of government, as we take it, simply when 
an emergency arises and order is to be main- 
tained. 

In the second place, Congress could not inter- 
vene to say whether or not there is due process 
of law as to a right asserted by an individual. 

We have thought it useless to attempt to cite 
authority as to what we consider the basic ques- 
tion in legislation of this kind. No law before 
initiative and referendum days, save the common 
law which we inherited, ever pretended to bind 
anyone in this country, unless it originated in an 
assembly. No republic, we believe, ever has an- 
nounced its law save by means of a convention 
or assembly. The very validity of an assembly 
law excludes the notion of validity of any other 
law. Assembly law has always presupposed lodg- 
ment of the power to make law to be in the 
people. The town meetings, in this country im- 
plied that outside of town meetings there was no 
way for the people to act. The facilities of 
intercommunication, telegraphy, transportation 
and the daily press, may educate a population as 
to what to do upon a question, but the fact re- 
mains that they do not assemble and never be- 
fore has this government enacted law except as 
it was determined to be such by a lawful assem- 
bly. Is a government legislating through a lawful 
assembly the same in form or substance as where 
they need not assemble? 








CORAM NON JUDICE. 


LIBEL FOR CALLING A MAN A “TRAITOR TO 
HIS CITY.” 

The Nicholson Publishing Company, the pub- 
lisher of the New Orleans Daily Picayune, re- 
cently filed its answer to a suit brought against 
it by Thomas Flanagan, international president 
of the Blacksmith’s Union and a vice-president 
of the American Federation of Labor, who al- 
leged that the Picayune had maliciously libeled 
him by publishing a dispatch from Washington 
saying that he was working against his home 
city and in favor of San Francisco in the ex- 
position fight. 

Messrs. Caffery, Quintero, Gildere and Brum- 
by, representing the Picayune, filed the fol- 
lowing answer: : 

“Now into this honorable court comes 
the Nicholson Publishing Company, Limited, 
made defendant in the above entitled and num- 
bered cause, and, for answer to the demand of 
plaintiff, respondent denies all and singular the 
allegations in his petition contained, except such 
as may be hereinafter specially admitted. 

“Further answering defendant admits that it 
is a corporation organized under the laws of 
the State of Louisiana and domiciled and do- 
ing business in the city of New Orleans, and 
that it publishes the daily newspaper mentioned 
in plaintiff’s petition and known as the Daily 
Picayune. 

“Defendant further admits the publication in 
said newspaper of the articles annexed to the 
said petition, but defendant denies that said 
articles were ‘false,’ denies that they were 
‘wicked and malicious,’ and denies that they 
were ‘libelous.’ 
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“Defendant avers, on the contrary, that the 
statements made in said articles were true and 
correct and were published without any malice 
or ill will towards the plaintiff. F 

“Defendant specially denies that it was actu- 
ated by any malice or ill ;will toward the plain- 
tiff in publishing said article, and it avers that 
said plaintiff is not personally known to it, and 
that he has not been affected or injured in any 
degree or in any way by the said publication. 

“Defendant further specially avers that the 
said article was published for the information 
and advantage of the public; that the state- 
ments therein contained were derived from re- 
sponsible persons to whom and in whose pres- 
ence the plaintiff had indulged in an awful 
tirade of abuse against the city of New Orleans, 
declaring, among other things, as follows: 

“T don’t owe New Orleans anything, and I’ll 
work as hard as I please for San Francisco. 
To hell with New Orleans.’ 

“And defendant in said article did report and 
comment on said acts of plaintiff without malice 
towards the plaintiff but in such terms as such 
acts naturally call forth. 

“Defendant avers that the campaign between 
New Orleans and San Francisco for the fair in 
celebration of the opening of the Panama Can- 
al took on proportions of a mimic war, in 'which 
the spectacle of a resident of New Orleans op- 
enly opposing his own city was unique, and was 
an item of special news interest calling for fit- 
ting and defensive. comment; that respondent, 
in its function of giving to public sentiment a 
voice, had a certain freedom and latitude, which 
it by no means exceeded in dealing with the 
surprising and almost solitary: stand taken 
against his home city by the plaintiff herein, 
who, by his att*tude, made himself a public fig- 
ure, subject to becoming animadversion and 
comment; that respondent imputed to plaintiff 
nothing which was actually derogatory, but 
that, as a live and progressive newspaper, and 
as the leading advocate of the exposition 
among the newspapers of the city, it devolved 
upon respondent to twit any Orleanian for not 
giving to New Orleans, over San Francisco, the 
benefit of the sentiment laid down in Scott’s 
works, verbo ‘Fatherland,’ as follows: 
“‘Breathes there a man with soul so dead, 
Who never to himself hath said: 

This is my own, my native land! 

Whose heart hath ne’er within him burned, 
As home his footsteps he hath turned 

From wandering on a fore‘gn strand?’ 

“Wherefore, the premises considered, respon- 
dent prays that the plaintiff take nothing by 
his suit and that the same be dismissed at his 
costs and for general relief.” 











BOOK REVIEWS. 


ETHICAL OBLIGATIONS OF THE LAWYER. 

This volume is gotten up in attractive style 
and is stated by the author, Professor Gleason 
L. Archer, Dean of the Suffolk School of Law, 
to be “intended primarily for lawyers, yet much 
of its contents should be of vital interest to 
laymen, especially to those who are obliged to 
employ the services of lawyers.” 

With this two-fold purpose in view it is said 
that the chapters “set forth in plain non-tech- 
nical language precisely what duties his lawyer 
owes him, what rights he has against the lawyer 





and what the range of fees for ordinary legal 
services may be.” 

The text covers some 300 pages exclusive of 
an appendix which includes the American Bar 
Association Canon of Ethics and a “schedule of 
fees adopted by a prominent New England Bar 
Association.” 

The volume is bound in law buckram and 
comes from the publishing house of Little, 
Brown and Company, Boston, 1910. 











HUMOR OF THE LAW. 


Over in Texas a country justice of the peace 
was trying his first case. It was so very in- 
teresting and novel, a large crowd was attract- 
ed to the trial. It was a case where two neigh- 
bor farmers set up claim to the same hog. The 
plaintiff’s attorney instituted suit in replevin. 
The defendant’s attorney had prepared a de- 
murrer to plaintiff's citation and cause of ac- 
tion generally on some purely technical grounds, 
but had failed of neglect to file the same in the 
time required and in due order of pleading. De- 
fendant’s attorney insisted on filing the same, 
nevertheless, over objections of opposing coun- 
sel, but the court refused to permit the filing 
as in his opinion, too late to be considered. 
Whereupon said attorney for defendant, in a 
very learned and pompous style, looked the 
crowded courtroom over and moved the court 
that he file the demurrer nunc pro tunc, giving 
it a very loud accent. The dignified justice of 
the peace not knowing the meaning of the 
Latin term beckoned to the opposite attorney 
to approach the seat of justice, and he having 
complied, the justice inquired of him what de- 
fendant’s attorney meant by nunc pro tunc? 
Plaintiff’s attorney being an old and shrewd 
lawyer and in whom the justice reposed great 
confidence whispered into his ear and said, 
“that it was an ancient Latin term—meaning 
that you, the justice, was a d—m old fool and 
ignoramus.” 

The justice was so much insulted that he 
fined the offending attorney $25.00 and ordered 
him to jail for ten days, and immediately, with- 
out any testimony offered by either side, pro- 
ceeded to render judgment in plaintiff's favor 
for the hog, and taxed the costs against defen- 
dant’s attorney for having “cussed” the court 
in Latin. ; 

Due and timely apology was made by the 
young lawyer ;who, with tears streaming down 
his cheeks, said he did not know the words 
were “cuss” words, that he had heard his old 
opposing counsel use the same expression in 
the District Court, but promised the justice he 
would never again use the expression in his 
court. 

The court in his mercy remitted the fine and 
sentence, and set aside the judgment, transfer- 
red the case to the next nearest justice of the 
peace of his own motion as he had a formed 
opinion of the merits of the case, at the same 
time he entered the whole costs against the old 
lawyer for having taught the young attorney 
how to use “cuss” words in Latin. The learned 
old lawyer remarked to the court that, “it was 
a good one on him,” and so he readily paid the 
whole costs amounting to $10.00. 

At the approaching election the young at- 
torney was elected to the legislature, and some 
talk now of sending him to Congress. 

Moral—Never use “cuss” words in Latin. 
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1. Aecident Insurance—Notice of Accident.— 
Where one is accidentally injured so as to 
cloud his mind so that he cannot within the 
time limited in an accident insurance policy, in- 
telligently give notice to the insurer of such ac- 
cident, he will be excused therefrom.—Tomson 
v. Iowa State Traveling Men’s Ass’n., Neb., 129 
N. W. 529. 

2. Aetion—Novel Remedies.—While the nov- 
elty of an action is not conclusive against the 
right to maintain it, it justifies the exercise of 
extreme caution in permitting it, when it in- 
volves the new application of recognized rules 
of law or equity.—Beach v. Bryan, Mo., 133 S. 
W. 635. 


3. Adoption—Nature of Proceedings.—The 
adoption of children is regulated by statute, be- 
ing unknown to the common law.—Beach v. 
Bryan, Mo., 133 S. W. 635. 


4, Adverse Possession—Color of Title-—Deeds 
are unneccessary to support the ten years’ stat- 
ute of limitations.—Campbell v. San Antonio 
Machine & Supply Co., Tex. 133 S. W. 750. 


5. Agriculture—Liability of Members of As- 
sociation.—A member of an unincorporated agri- 
cultural association, who was present at a gen- 
eral meeting which ratified the employment of 
plaintiff at a special meeting, held liable for 
plaintiff’s services.—Johnson vy. Paine, Vt., 78 
Atl. 732. 


6. Alteration of Instruments—Stamping as 
Paid.——Where a note was returned to an in- 
dorser stamped “Paid” by a bank, that act is not 
an alteration of the note.—McShan vy. Watling- 
ton, Tex., 133 S. W. 722. 











7. Apprentices—Indenture.—At common law, 
a legal apprenticeship can only be created by 
deed of indenture.—Beach v. Bryan, Mo., 133 S. 
W. 635. 


8. Assault and Battery—Aggravated Assault. 
—Where, on atrial for aggravated assault, ac- 
cused relied on self-defense and the facts called 
for a charge on excessive force after the danger 
had passed, the court should submit in separate 





instructions the law of self-defense and the 
law of excessive force.—Aycock v. State, Tex., 
133 S. W. 683. 


9. Assignments—Contracts Subject to Assign- 
ment.—Contract of owner of livery business on 
sale of the same not to engage in the same 
business for 10 years held assignable to plain- 
tiff purchasing the business from the original 
purchaser.—Hickey v. Brinkley, Neb., 129 N. W. 
553. 

10. Attachment—Custody of Property.—A 
sheriff, having levied an attachment on a vessel 
in port, acquired such special property therein 
as entitled him to sue for and recover posses- 
sion in another state to which the vessel sailed. 
—-Phillips v. Eggert, Wis., 129 N. W. 654. 


11. Bankruptey—Costs of Receivership.— 
Where a petition in involuntary bankruptcy is 
dismissed as unfounded, the court has authority 
in its discretion in the first instance to direct 
that the costs and expenses of a receivership 
be paid by a petitioning creditor, on whose ap- 
Plication the receiver was appointed.—In re 





Charles W. Aschenbach Co., C. C. A., 135 Fed. 
305. 
12. Exemptions.—A bankrupt, who omitted 


insurance policies from his schedules and denied 
having them, with intent to retain them for his 
own benefit held to have forfeited his right to 
exemption under the Pennsylvania statute.—In 
re Sussman, D. C., 183 Fed. 331. 


13.——Liens.—An assignment by a bankrupt 
before bankruptcy of wages to be earned there- 
after to secure a provable debt is ineffective to 
create a lien thereon, and a court of bankruptcy 
has power, to protect the right of the bankrupt 
to such wages by injunction until the question 
of his discharge is determined.—In re Lineberry, 
D. C., 183 Fed. 338. 


14. Motion for New Trial.—A motion by a 
trustee in bankruptcy of a partner, filed after 
the rendition of a decree dissolving the firm and 
appointing a receiver held not the commence- 
ment of an independent proceeding and the rul- 
ing on the motion is reviewable in the absence 
of a motion for new trial.—Hemm vy. Juede, Mo., 
133 S. W. 620. 


15. Order Committing for Contempt.—A 
person ordered to pay over money to a trus- 
tee in bankruptcy as property of the estate, 
is entitled to notice and a hearing before 
judgment for contempt is entered against him 
for failure to obey such order; and a notice 
that an ex parte application for an order for 
punishment for contempt would be made, with- 
out stating time nor place, is insufficient.—In 
re Banzai Mfg. Co., C. C. A., 183 Fed. 298. 


16. Provable Claims.—Notes of a partner, 
given to the firm and pledged by it as collateral 
security, held provable in the hands of a pur- 
chaser against the individual estate of the 
maker in bankruptcy.—In re White, C. C. A., 183 
Fed. 310. 


17. Revision. Proceedings.—On a petition to 
revise an order in bankruptcy in matter of law, 
the master’s findings of fact approved by the 
District Judge, are not reviewable, and the 
questions of law are only those arising upon the 














facts as so found.—In re Caponigri, C. C. A,, 
183 Fed. 307. 
18. Secured Creditors.—Interest and div- 





idends accruing on pledged securities after fil- 
ing of petition in bankruptcy against the pledg- 
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or may be first applied by pledgees to the after- 
accruing interest.—Sexton v. Dreyfus, 31 S. C. 
256. 


19. Banks and Banking—Suretyship.—Na- 
tional Bank held not to have power to guaran- 
tee payment of another’s paper, or become 
surety thereon wholly for the other’s benefit.— 
First Nat. Bank v. Monroe, Ga., 69 S. Ei 1123. 

20. Bills and Notes—Bringing in New Par- 
ties.—In an action on a note, an indorsee has a 
right to sue in his own name where he is not 
the payee, even though prior indorsers may have 
some interest in it—McShan vy. Watlington, 
Tex., 133 S. W. 722. 

21. Form and Contents.—Promise in writ- 
ing to sign note held to be treated in equity as 
a part of the note.—Petty v. Gacking, Ark., 133 
S. W. 832. 

22. Pleading.—Where a note sued on pro- 
vides for a percentage attorney’s fee, if placed 
for collection after maturity or if sued on, it is 
unnecessary to allege that suit has been brought, 
that being established by the proceeding itself. 
—Smith v. Norton, Tex., 133 S. W. 733. 

23. Validity.—While.a note payable to the 
maker, or to himself or order, is not a valid 
legal contract until after endorsement it is a 
valid legal obligation in the hands of an indor- 
see, permitting him to sue _ thereon.—Reid’s 
Adm’r v. Windsor Va., 69 S. E. 1101. 


24. Brokers—Right to Commissions.—When a 
broker procures a customer with whom his 
principal is wiling to contract and does make 
a binding contract of sale, which is not consum- 
mated because of defects in the title of which 
the broker was ignorant, he is nevertheless en- 











titled to his commission.—Cheek v. Nicholson, 


Tex., 133 S. W. 707. 

25. Carriers—Injury to Passengers.—Requir- 
ing air brakes on passenger trains, held not 
to make a carrier liable merely because the air 
hose breaks stopping a train on a trestle, and 
a passenger goes on the platform and falls off. 
—Louisville, H. & St. L. Ry. Co., v. Gregory’s 
Adm’r, Ky., 133 S. W. 805. 


26. Liability of Initial Carrier.—-The Car- 
mack amendment to the interstate commerce 
act held to render void a stipulation in a con- 
tract for an interestate shipment limiting the 
liability of the initial carrier to loss occurring 
on its own line.—Old Dominion S. §. Co. v. C. F. 
Flanary & Co., Va., 1107. <A stipulation in a 
bill of lading limiting the time to give notice 
of claims for loss held valid.—Old Dominion S. 
Ss. Co. v. C. F. Flanary & Co., Va., 69 S. E. 1107. 








27. Stopping Trains for Passengers.—A 
passenger boarding a train scheduled not to 
stop at a certain station, and not informed by 
an agent that it will stop, held required to in- 
form himself; so that he cannot recover for its 
not stopping.—Louisville & N. R. Co. v. Scott, 
Ky., 133 S. W. 800. 


28. Who are Passengers.—Where a person 
enters a train without any intention to pay fare, 
but under a collusive agreement with the con- 
ductor to ride free, in violation of the rules of 
the company, and does not pay any fare, he 
does not legally become a passenger: for whose 
safety as a passenger the carrier is liable.— 
Kruse v. St. Louis I. M. & S. Ry. Co., Ark., 133 
S. W. 841. 

29 Constitutional Law—Impairment of Con- 
tracts.—While the federal Constitution forbids 








any state from impairing by constitution or 
law the obligations of a contract, a state can- 
not contract away its police power or its right 
to abrogate contracts made in contravention of 
such power.—German Ins. Co. v. Commonwealth, 
Ky., 133 S. W. 793. 

30.—Military Law.—Military law is due pro- 
cess of law to those in the military or naval ser- 
vice of the United States.—Reaves v. Ainsworth, 
31S. C. 230. 


31. Regulating Boards of Trade.—Conduct 
of its business by a board of trade under rules 
not arbitrary or unreasonabie may be enforced 
without unconstitutionally interfering with lib- 
erty of contract.—House v. Mayes, 31 S. C. 234. 

32. Regulating Bucket Shops.—The keep- 
ing of a bucket shop may be made a criminal 
offense without interfering with freedom to 
contract.—Broadnax v. State of Missouri, 31 S. 








'C, 238. 


33. Contracts—Construction.—In  ascertain- 
ing the meaning of an instrument, the con- 
struction by the parties by their conduct is im- 
portant.—Buckley v. Herder, Tex., 133 S. W. 703. 


34, Parties in Privy.—Where a contract is 
made for a third party, the latter may sue to 
enforce it, or for its breach.—Matheny v. Chest- 
er, Ky., 1383 S. W. 754. 

35.—Validity.— Where a party is induced to 
refrain from making an examination of a paper 
given him by another through misrepresenta- 
tion as to its purport, it would be an extreme 
case that would warrant a court in holding that 
there was an assent to the contents of the docu- 
ment before such contents were in fact known.— 
Lotter v. Knospe, Wis., 129 N. W. 614. 





36. Corporations—Dealings Between Stock- 
holders.—Where two stockholders, in a cor- 
poration buying stock of a deceased member, 
procured a discount for cash, the transaction 
being in behalf of the entire stockholders, held, 
that the other stockholders were entitled to 
participate in such discount pro rata.—Tuller 
v. Swift, Minn., 129 N. W. 572. 

37. Foreign Corporations.—A single trans- 
action by a foreign corporation held under cer- 
tain circumstances to be a doing of business in 
the state—Tomson v. Iowa State Traveling 
Men’s Ass’n., Neb., 129 N. W. 529. 

38. Liability of Subscribers to Stock.—An 
agreement that certain subscribers of corporate 
stock shall be liable only for one-half of the’ 
amount of the shares subscribed by each held 
no defense to a suit against another subscriber 
on his subscription.—Jones v. Dodge, Ark., 133 
Ss. W. 828. 

39. Courts—Appeal.—The entire case is open 
for review by the Supreme Court on writ of 
error to a territorial Supreme Court, to review 
its judgment, which, on a second writ of error, 
affirmed a judgment below pursuant to its man- 
date.—Bierce v. Waterhouse, 31 S. C. 241. 

40. Criminal Law—Absence of Accused.— 
Where accused unlawfully absented himself 
from courtroom receiving the verdict of con- 
viction in his absence held not error.—State v. 
Gorman, Minn., 129 N. W. 589. 

41. Arrest of Judgment.—Duplicity is not 
available on motion in arrest of judgment.— 
State v. Calhoun, W. Va., 69 S. E. 1098. 

42. Credibility of Witnesses.—In a general 
instruction as to the credibility of any witness, 
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the jury should not have their attention called 
to the fact that a witness is an habitual drunk- 
ard, or informed that they should take into con- 
sideration his character.—State v. Wright, Mo., 
133 S. W. 664. 





43. Expert Testimony.—Expert testimony 
is permissible wherever peculiar skill and judg- 
ment are necessary to elucidate a particular 
subject.—Johnson v. Commonwealth, Va, 69 S. 
E. 1104. 





44, Sentence.—Where a general verdict of 
guilty is returned on an indictment containing 
a number of counts charging separate offenses, 
some of which are good and some not, judg- 
ments should be entered only on the good counts. 
—Wroclawsky v. United States, C. C. A., 183 
Fed. 312. 


45. Testimony of Accomplices.—One who 
purchases liquor from unlicensed seller is not 
an “accomplice” as that term is known to the 
law.—State v. Wright Mo., 133 S. W. 664. 


46.—Depositions—-Laws of Other States.— 
Where testimony as to the law of another state 
is taken by a deposition, the witness may be 
required to file with the deposition copies of 
the decision or authority relied on.—Pittsburg, 
cc. Cc. & St. L. Ry. Co. v. Austin’s Adm’r, Ky., 
133 S. W. 780. 


47. Use in Evidence.—A party may pre- 
sent its evidence by depositions, and no unfav- 
orable inference should be made because it 
chose or was compelled to choose so to do.— 
Fidelity Trust Co. v. Wisconsin Iron & Wire 
Works, Wis. 129 N. W. 615. 


48. Ejectment—Laches. — Where plaintiffs 
rely on an alleged legal title in an action at 
law for recovery of land, and do not seek to 
establish affirmative equitable relief, the doc- 
trine of an equitable bar by laches does not ap- 
ply.—Bowen v. Nelson, Ga., 69 S. E. 1115. 


49. Electricity—Duty to Warn.—A contractor 
and workman, undertaking to paint a _ city 
bridge carrying high voltage electric wires, held 
entitled to warning from the city of the dan- 
gers from the “brush discharge” of electricity 
from the wires.—Hoppe v. City of Winona, 
Minn., 129 N. W. 577. 


50. Municipal Ordinances.—An _ ordinance 
granting a franchise to an electric company 
held to grant power to transmit electric cur- 
rent using the public way for poles and wires. 
—State v. Kenosha Electric Ry. Co., Wis., 129 
N. W. 600. 


51. Equity—Jurisdiction.—Equity has no 
jurisdiction to redress wrongs to the person, but 
deals with property rights alone.—Beach v. 
Bryan, Mo., 133 S. W. 635. 


52. Escheat—Estoppel.—Failure of the in- 
surance department to advise officers of an in- 
surance company that it was holding real prop- 
erty in violation of law held not to estop the 
state from maintaining escheat proceedinzgs.— 
German Ins. Co. v. Commonwealth, Ky., 133 S. 
W. 793. 


53. Evidence — Admissibility, — Where evi- 
dence is sought to be introduced on a specified 
ground, the court need not rule on its admis- 
Sibility on another ground.—Runkle v. Smith, 
Tex., 1383 S. W. 745. 

54. Presumptions.—Every person is pre- 
sumed to know the law, and is charged with 

















notice of the limitation on the powers of a cor- 
poration fixed thereby.—First Nat. Bank v. Mon- 
roe, Ga., 69 S. E. 1123. 


55. Res Gestae.—Statements made by one 
defendant out of hearing of the other defen- 
dants, if made at the time of the accident, so 
as to be part of the res gestae, are binding on 
all the defendants.—Arkansas Valley Trust Co. 
v. McIlroy, Ark., 1°3 S. W. 816. 





56. Executors sad Administrators—Insolvent 
Estate.—The fact that an estate is insufficient to 
pay all creditors in full does not prevent the 
administrator from defending claims for which 
he believes the estate is not liable.—Reid’s 
Adm’r v. Windsor. Va., 69 S. E. 1101. 


57. Frauds, Statute of—Pleading.—The de- 
fense of the statute of frauds can be raised by 
demurrer to the petition only when the facts 
alleged in the petition affirmatively show that 
the contract is oral and that there has not been 
such performance as to raise an exception.— 
Marks & Powell v. Talmadge’s Sons & Co., Ga., 
69 S. E. 1131. 


58. Fraudulent Conveyances—Consideration. 
A conveyance by husband to wife held without 
consideration, and so void against his cred‘tors, 
having been pursuant only to a promise after 
he had reduced to possession her general estate, 
prior to the married woman’s act of 1894, to re- 
imburse her.—Martin v. Commonwealth, Ky., 
133 S. W. 776. 


59. Garnishment—Ownership of Fund.—That 
a depositor of money as agent is in control of 
the fund is prima facie evidence of ownership. 
—Silsbee State Bank v. French Market Grocery 
Co., Tex. 133 S. W. 713. 


60. Gas Companies—Injuries from Escaping 
Gas.—The failure of a gas company operating 
as an agent of a city under a contract for the 
illumination of the city streets, to perform its 
duty to keep service pipes in repair, held to 
amount to misfeasance, rendering it liable to 
any one injured in consequence thereof.—Con- 
solidated Gas Co. of Baltimore City v. Connor, 
Md., 78 Atl. 725. 


61. Good Will—Breach.—On breach of con- 
tract of one selling a business not to engage in 
a similar business, the purchaser could either 
sue for damages or apply for an injunction.— 
Hickey v. Brinkley, Neb., 129 N. W. 553. 


62. Homestead—Limitations.—A cause of ac- 
tion on a probate judgment which cannot be 
collected because of the exemption of a home- 
stead held not to accrue until the homestead 
right expires.—Abramson v. Rogers, Ark., 133 
S. W. 836. 


63. Husband and Wife—Parties Plaintiff.— 
Where the homestead of husband and wife was 
held in the wife’s name, and was the property 
of both, they were properly joined as plaintiffs 
in an action for damages thereto.—Kayser v. 
Chicago, B. & Q. R. Co., Neb., 129 N. W. 554. 


64. Indians—Lands.—The United States may 
maintain a suit to set aside a conveyance of 
lands allotted to an Indian of the Osage Tribe 
in Oklahoma, in violation of the restrictions im- 
posed by Congress on their alienation.—United 
States v. Aaron, C. C., 183 Fed. 347. 

65. Injunction—Violation.— Where defendant 


in violation of an injunction, constructed a 
ditch from a meandered lake, the court could 
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require him to purge himself of contempt by 
filling up the ditch.—State v. District Court of 
McLeod County, Minn., 129 N. W. 583. 


66. Judicial Sales—Irreguiarities.—The irreg- 
ularity in the report of a judicial sale arising 
from an error in the initials of the name of the 
execution plaintiff does not render the judgment 
confirming the sale erroneous.—Threlkeld v. 
Walker, Ky., 133 S. W. 772. 

67. Liability Insurance—-Ambiguities.—If an 
employer’s indemnity insurance contract is am- 
biguous as to the parties, such ambiguity should 
be resolved against the company, it having 
prepared the policy and selected the words used 
therein.—Fairbanks Canning Co. .v. London 
Guaranty & Accident Co., Mo., 133 S. W. 664. 

68. Libel and Slander—Intent and Malice.—In 
a libel or slander action, evidence that the de- 
fendant on other occasions, and even after the 
commencement of suit, has repeated the alleged 
slander, is admissible, since such repetitions 
are evidence of malice.—Johnson vy. Feather- 
stone, Ky., 133 S. W. 753. 

69. Life Insurance— Burden of Proof,— 
Where the defendant in an action on a policy 
of life insurance endeavors to avoid the policy 
on the ground that answers made by the in- 
sured in his application were untrue, the bur- 
den is thrown upon it to amirmatively establish 
the defense.—National Protective Legion v. All- 
phin, Ky., 133 S. W. 788. 

70. Statement as to Former Illnesses.— 
General question in application for life insur- 
ance as to former illnesses, held not to refer 
to an illness of a trifling, temporary, or unim- 
portant nature.—Gruber v. German Roman 
Catholic Aid Ass’n of Minnesota, Minn., 129 N. 
W. 581. 


71. Limitation of Actions—<Action on Mort- 
gage.—Where, after maturity of a mortgage 
note, interest payments are made, action may 
be brought on the mortgage within 10 years 
from the last payment.—Girard Trust Co. v. 
Paddock, Neb., 129 N. W. 550. 


72. Demand Notes.—A negotiable note pay- 
able on demand after date was payable on de- 
mand, and limitations began to run against the 
same immediately.—House vy. Peacock, Conn., 78 
Atl. 723. 

73. Part Payment.—Where payments of in- 
terest are made on a note after maturity, with- 
in the statutory period of limitations, the stat- 
ute does not apply.—Pety v. Gacking, Ark., 133 
S. W. 832. 

74. Master and Servant—Fellow Servants.— 
The foreman of a gang of men employed by a 
telegraph company to string wires held while 
engaged in the work a fellow servant of the 
men.—Goodman v. Western Union Telegraph 
Co., S. C., 69 S. E. 1089. 

7 Negligence of Fellow Servant.—A mas- 














io. 
ter is liable for his own negligence which, com- 
bined with the negligence of a fellow servant, 
results in injury to a servant.—Texas & P. Ry. 
Co. v. Jones, Tex., 133 S. W. 744. 

76. Mines and Minerals—Injury to Land.—A 
sale to a mining company of the right to mine 
coal under the grantor’s land does not give the 
grantee the right to pollute a water course on 
the land by copperas and slack.—Nebo Consol. 
Coal & Coking Co. v. Lynch, Ky., 133 S. W. 763. 

77. Leases.—An exclusive lease to explore 
for and take minerals for a long term, based 








on a nominal cash payment and royalties, im- 
plies a proper and reasonably diligent explora- 
tion and development by the lessee.—Mansfield 
Gas Co. v. Alexander, Ark., 133 S. W. 837. 


78. Money Paid—Right of Action.—Money 
expended by plaintiff in caring for defendant’s 
child, in reliance upon defendant’s oral agree- 
ment permitting plaintiff to adopt her child, 
could be recovered back in an action at law 
against defendant upon her subsequent refusal 
to perform her agreement.—Beach v. Bryan, Mo., 
133 S. W. 635. 


79. Mortgages—Construction.—A note secur- 
ed by mortgage upon realty in Nebraska, sign- 
ed in Iowa, payable in Pennsylvania, and con- 
taining a clause that it shall be governed ac- 
cording to the law of Nebraska, should not be 
construed according to the laws of Iowa.—Gir- 
ard Trust Co. v. Paddock, Neb., 129 N. W. 550. 


80. Relation Between Parties.—A mort- 
gagee is not by virtue of the relation a trustee 
for the mortgagor, but the interests of the par- 
ties are hostile-—Threlkeld v. Walker, Ky., 133 
S. W. 772. 

81. Suit to Foreclose.—Where a mortgagee 
and his successors had been permitted to re- 
main in undisturbed possession from the date 
of the mortgage in 1872, until suit was brought 
to foreclose in 1910, and no payments of inter- 
est or principal had been made since June, 1890, 
right to foreclosure was barred by the mort- 
gagee’s laches.—House v. Peacock, Conn., 78 
Atl. 723. 

82.. Municipal Corporations—Damages. — To 
authorize recovery of double or treble damages, 
held, that the complaint must show that the ac- 
tion was brought under the statute, and should 
specifically claim the increased damages.—Dub- 
reuil v. Waterman, Conn., 78 Atl. 721. 

83. Public Improvements.—On application 
for judgment on an assessment levied by the 
city council for an authorized improvement, ir- 
regularity in awarding the contract, not shown 
to have injured the property owner, is no 
ground for setting aside the assessment.—State 
v. District Court of Dakota County, Minn., 129 
N. W. 585. 

84. Rights of Pedestrians.—A pedestrian 
can assume that the city has used reasonable 
care to maintain reasonably safe sidewalks, but 
must use ordinary care.—Kelley v. Kansas City, 
Mo., 133 S. W. 670. 

85. Negligence—Duty to Warn.—A person di- 
recting a 12 year old girl to watch and guard a 
fire, without giving her proper warning of the 
danger therefrom, so that she is injured, is 
negligent.—Arkansas Valley Trust Co. v. Mc- 
Tiroy, Ark., 1338 S. W. 816. 

86. Partnership—Dissolution.—The court, in 
the administration of a firm estate in a suit for 
the dissolution of the firm and the distribution 
of its assets, must apply the firm assets to the 














satisfaction of the firm creditors to the ex-. 


clusion of the individual creditors of the indiv- 
dual partners.—Hemm v. Juede, Mo., 133 S. W. 
620. 

87.——Rights of Surviving Partner.—The sur- 
viving member of a partnership has the right 
to assign a note belonging to the partnership; 
there being no debts and no administrator.— 
Milbank-Scampton Milling Co. v. Packwood, Mo., 
133 S. W. 667. 

88. Payment—Mistake of Fact.—If money 
was paid through a mistake of fact, the fact 
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that the payor was negligent in making the 
payment will not prevent its recovery by him 
unless the payee has been misled or prejudiced 
by the mistake.—Houston & T. C. Ry. Co. v. 
Hughes, Tex., 133 S. W. 731. 


89. Perjury—Nature and Elements of Offense. 
—The crime of perjury or false swearing in- 
volves a willful, corrupt misstatement of a fact, 
in that the witness willfully testifies to a fact 
as true which he knows to be untrue, or so tes- 
tifies to a fact as being within his knowledge 
when he knows that it is not—Johnson v. Feu- 
therstone, Ky., 133 S. W. 753. 


90. Principal and Agent—Contracts of Agen‘s. 
—Parties contracting in their own name do not 
exclude personal responsibility by describing 
themselves as agents of another.—Fowler v. 
McKay, Neb., 129 N. W. 551. 


91. Public Lands—Mistaken Location.—Where 
a prior purchaser of school lands took up her 
residence a short distance therefrom in good 
faith, and on discovering her mistake, movel 
onto the land, she was entitled to it as against 
a subsequent locator with notice.—Morgar v. 
Fleming, Tex., 133 S. W. 736. 


92. Railroads—Covenants in Agreement to 
Purchase Land.—Covenants and agreements in 
a written contract for the purchase of land 
held merged in a deed to the purchaser’s as- 
signee.—Nelson v. Atlantic, K. & N. Ry. Co, 
Ga., 69 S. E. 1118. 


93 Negligence.—It is negligence on the 
part of a railroad company to run a train overa 
crossing without proper signal of its approach 
and in a storm of dust where sight was impos- 
sible.—Pittsburg, C. C. & St. L. Ry. Co. v. Aus- 
tin’s Adm’r, Ky., 133 S. W. 780. 


94, Stop, Look and MWListen.—The duty to 
stop, look, and listen before attempting to cross 
a railroad track exists independently of statute. 
—WMound City Transfer Ry. Co. v. Wabash R. 
Co., Mo. 133 S. W. 611. 








95. Reformation of Instruments—Mistake.-— 
The court will. reform an instrument failing to 
express the real agreement because of the mis- 
take of one of the parties accompanied by the 
fraud and procurement of the adverse party.— 
Churchill v. Capen, Vt., 78 Atl. 734. 


96. Remainders—Limitations.—Remaindermen 
having no right of entry on land until after the 
death of the life tenant, their action to recover 
possession thereof, brought within less than 
seven years after the life tenant’s death, was 
not barred by limitations.—Bowen y. Nelson, 
Ga., 69 S. E. 115. 


97. Replevin—Release of Surety.—A redeliv- 
ery bond in replevin is entered into subject to 
such changes in remedy or procedure as do not 
change the contractual rights of the parties.— 
Bierce v. Waterhouse, 31 S. E. 241. 


98. Sales—Action for Price.—If the liability 
of a buyer for the goods depends upon a con- 
dition which he has not waived, the burden is 
upon the seller to prove a performance thereof. 
—Fairbanks, Morse & Co. v. Burgert, Neb., 129 
N. W. 557. 


99. Specifie Performance—Contracts Enforce- 
able.—The equitable rules applicable to the 
specific enforcement of rights in property cre- 
ated by contract should not be applied to com- 
pel specific performance of an oral contract to 





permit the adoption of a child.—Beach Vv. Bryan, 
Mo., 133 S. W. 635. 


100. Sufficiency of Petition.—A petition for 
specific performance of covenants in a deed 
which provided that they could not be enforced, 
except upon a certain contingency, which peti- 
tion did not allege the happening of the con- 
tingency, held insufficient.—Nelson v. Atlantic, 
K. & N. Ry. Co., Ga., 69 S. E. 1118. 


101, Street Railroads—Duty Toward Alight- 
ing Passenger.—Any movement of a street car 
after stopping on a passenger’s signal, prior to 
expiration of a reasonable time for a passenger 
to alight, held negligent and in violation of the 
implied contract safely to carry and discharge 
a passenger.—Monroe v. United Rys. Co., Mo., 
133 S. W. 645. 


102. Telegraphs and Telephones—Delivery 
After Office Hours.—A telegraph company re- 
ceiving a message after its closing hours held 
not required to deliver it before its opening 
hours on the next day.—Western Union Tele- 
graph Co. v. Gillis, Ark., 133 S. W. 833. 


103. Tenancy in Common—Persons Entitled 
to Sue.—One tenant in common may sue his co- 
tenant in ejectment, if the cotenant’s possession 
be adverse.—Whigby v. Burnham, Ga., 69 S. E. 
1114. 


104. Sale of Cotenant’s Interest.—Where co- 
tenant makes executory contract for sale of en- 
tire tract, the purchaser entering into actual 
possession acquires title after the statutory per- 
iod against a cotenant.—Lloyd v. Mills, W. Va., 
69 S. E. 1094. 


105. Torts—What Law Governs.—Where an 
action is brought in this state to recover for 
personal injuries received in another state, the 
law of that state must control.—Pittsburg, C., C. 
& St. L. Ry. Co. v. Austin’s Adm’r, Ky., 133 S. 
W. 780. 


106. Trusts—Resulting Trusts.— Where a 
mother buys land with money of her minor 
children, taking legal title in her own name, 
held, that equity will imply a trust against her 
and her purchaser with notice of the children’s 
equitable title—Manning v. Manning, Ga., 69 S. 
E. 1126. 


107. Wendor and Purchaser—Partial Failure 
of Title.—A purchaser of lands under an execut- 
ed contract cannot resist payment of the con- 
sideration because of partial failure of the ven- 
dor’s title, unless he purchased in ignorance of 
the defects.—Frantz v. Masterson, Tex., 133 S. 
W. 740. 

108. Waste—Nature and Elements.—*Waste” 
is that which does a lasting damage to the free- 
hold or inheritance and tends to the permanent 
loss of the owner in the fee, or to destroy or 
lessen the value of the inheritance.—Deltenre 
v. Deltenre, Mo., 133 S. W. 632. 

109. Weapons—Unlawful Carrying.—In a 
prosecution for unlawfully carrying a pistol, 
evidence that accused was taking the pistol 
‘home from his place of business to sell it, if be- 
lieved, constituted a defense.—Kirby v. State. 
Tex., 183 S W. 682. 

110. Wills—Probate.—Where the right of a 
devisee or legatee to contest a will is resisted 
on the ground that he is estopped by the ac- 
ceptance of property under the will, the estop- 
pel must be pleaded.—Wall’s Ex’r v. Dimmitt, 
Ky., 133 S. W. 768. 














